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I EXECUTIVE SUMMARY

Background

In 1997, a joint committee of the House of Commons and the Senate was struck to study
child custody and access in Canada.  This Special Joint Committee on Child Custody and
Access (the “Joint Committee”) held hearings across Canada to hear from interested
parties, including parents, children, women’s groups and fathers’ advocacy groups.  It
presented its report and recommendations to the Federal Government in December 1998.
One of the key recommendations in the report was that the current terminology of
“custody” and “access” in the Divorce Act be replaced with the term “shared parenting”.

In its response to the Joint Committee’s report, the Federal Government endorsed the idea
of changing the terminology of “custody” and “access”.  The Federal Government
indicated that it would work closely with the provinces and territories in deciding what
changes, if any, should be made to the Divorce Act and corresponding provincial
legislation. Given the concurrent jurisdiction of the Federal and Provincial Governments
in the area of child custody and access, any amendments to the federal Divorce Act would
have an impact on provincial laws dealing with child custody and access, such as the
British Columbia Family Relations Act.  Currently, British Columbia is participating in a
federal/provincial/territorial working group that is studying the issue of child custody and
access laws.

Objective

This policy research was requested by the Policy, Planning and Legislation Branch of the
British Columbia Ministry of Attorney General.  The purpose of the report is to analyze
the benefits and drawbacks of several options for custody and access terminology.  In
order to address this issue adequately, it was not possible to deal with other significant
custody and access issues, including strategies for dealing with family violence, “high
conflict” cases and inadequate parenting.  These important issues are addressed in other
research projects.

The focus of this research is on the provincial Family Relations Act, although the federal
Divorce Act is also discussed.  The emphasis is on the question of what terminology
should be used to describe post-separation parenting, and on how parenting rights and
responsibilities should be allocated between parents following separation and divorce.

Summary of Method

The first part of the research involved a careful study of the provisions of the Family
Relations Act and the Divorce Act and an analysis of the current law of child custody and
access in British Columbia.  Relevant case law and secondary texts were reviewed,
although the focus was on the legislative provisions themselves.  Occurrences of the



5

relevant terminology of “custody”, “access” and “guardianship” in all British Columbia
statutes and regulations were identified through computer-assisted and manual searches.
The legislative provisions containing these terms were then reviewed with a view to
assessing what the impact might be if the terminology of custody and access in the
Family Relations Act were changed.  Legal counsel from the Ministry of Attorney
General were also consulted concerning several of the provincial statutes and programs.

The second component of the research was an analysis of four foreign jurisdictions that
have reformed their custody and access laws in recent years: Washington State, Oregon
State, the United Kingdom and Australia.  The four jurisdictions were chosen because
they each made significant reforms to their custody and access legislation over the past
decade, including changes to terminology.  The reforms have been in effect from a
minimum of three years in Oregon to a maximum of 12 years in Washington.  For each of
the four jurisdictions, the legislative provisions and the available evaluation research
were studied in an effort to determine the nature of the legislative reforms and whether
the reform objectives have been met.  Individuals involved in drafting or evaluating the
legislative reforms were also contacted in these jurisdictions.

The third component of the research involved identifying options for legislative reform
and discussing the benefits and drawbacks of each option.  These options were identified
from the experiences in other jurisdictions, policy and position papers concerning child
custody and access and discussions with staff of the Ministry of Attorney General.  The
five options discussed in this paper are:

•  Option One:  Maintain existing terminology of “custody”, “access” and
“guardianship” in Divorce Act and Family Relations Act.

•  Option Two: Introduce terminology of “parental responsibility” in Divorce
Act and Family Relations Act; maintain existing terminology of “custody” in
both acts.

•  Option Three:  Eliminate terminology of “custody” and “access” in both acts;
introduce terminology of “parental responsibility” in both acts.

•  Option Four:  Eliminate terminology of “custody” and “access” in Divorce
Act and Family Relations Act; introduce terminology of “shared parenting” in
both acts.

•  Option Five: Eliminate terminology of “custody” and “access” in Divorce Act;
no change to terminology in Family Relations Act.

Conclusions and Recommendations

There is no doubt that there are valid concerns surrounding the existing terminology of
custody and access.  This terminology is associated with property and criminal law
concepts and is arguably inappropriate to describe the post-separation relationships of
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parents and children. However, in contemplating a change in terminology, it is important
to bear in mind the significant problems that could be caused by such a change.  The
impact that a change of terminology would have on numerous provincial statutes,
regulations and programs, combined with the lack of positive results of legislative
reforms in other jurisdictions, are important factors for legislators to consider.  It is
important to be aware of and plan for some of the potential problems that could arise if
the current terminology in the Family Relations Act (and/or Divorce Act) is changed.

Numerous provincial statutes and regulations use the existing terminology of “custody”,
“access” and “guardianship”.  Changing the terminology in the Divorce Act and the
Family Relations Act would also have an impact on these other pieces of legislation.  In
some cases, the impact of the new terminology would be minimal.  In other cases,
however, legislative changes would likely be necessary to ensure consistency and to
avoid confusion with the new terminology.  In addition, there are several provincial
programs that currently rely on the existing terminology and model of post-separation
parenting, such as the Family Maintenance Enforcement Program.  Changes to
terminology and/or the model of post-separation parenting could cause significant
administrative difficulties for these programs.

The legislative reforms in Washington, Oregon, the United Kingdom and Australia are
relatively recent.  Although none of the evaluation data is conclusive, the available
research suggests that the reforms have not yet been effective in reducing litigation and
conflict between parents. In none of these four jurisdictions is there any clear indication
that changing terminology and/or the model of post-separation parenting has resulted in
less litigation, less parental conflict, or better outcomes for children.  For some parents,
the legislative reforms have been a benefit, allowing parents to develop more creative and
flexible parenting arrangements.  It seems likely, however, that these are the same parents
who would have been inclined to reach agreement without going to court under the old
legislation.  For other parents, however, the reforms appear to be generating more
opportunities for conflict.  In addition, the principle of encouraging children to have
maximum contact with both parents appears to have resulted in less attention being paid
to family violence and other considerations affecting the best interests of children.
Further, the legislative reforms do not appear to have been successful in encouraging
parents to focus on their children’s interests rather than parents’ rights.  Instead, the
reforms appear to have resulted in many non-residential parents vigorously asserting their
“rights” in relation to their children.

In considering whether to change terminology, it is important to consider the fact that
there are positive aspects of the current Family Relations Act that should be preserved.
The current model of post-separation parenting and the best interests of the child
(“BIOC”) test under the Family Relations Act are two aspects of the legislation that
should be preserved.  In their current form, both the BIOC test and the model of post-
separation parenting under the Family Relations Act meet the majority of the reform
objectives discussed in Part III of this paper.  Both the BIOC test and the model of post-
separation parenting could be improved as suggested in the recommendations.  However,
it would be undesirable to make legislative changes to terminology that also involved
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major changes to other aspects of the Family Relations Act, such as the BIOC test, the
model of post-separation parenting or the default position under the legislation.

In deciding which changes to terminology, if any, should be made, it is recommended
that legislators choose between Options One, Two and Three.  In choosing between
Options One, Two and Three, the challenge for legislators is to balance the perceived and
real benefits of changing terminology against the problems such changes could cause.
Each of these options has advantages as well as disadvantages that should be considered.
Option One does not address the concerns with the existing terminology but nor would it
affect other provincial legislation or cause significant confusion.  Option Two addresses
some of the concerns with the existing terminology and also provides a greater range of
post-separation parenting choices.  However, it does not address the most controversial
term in the Family Relations Act, namely “custody”, and could cause some legislative
confusion.  Option Three addresses all of the concerns with the existing terminology, but
would have a greater impact on other provincial legislation and could also result in
legislative instability and confusion.

Options Four and Five are not recommended, as the disadvantages of implementing these
options significantly outweigh the advantages.  Option 4 uses the terminology of “shared
parenting” proposed by the Joint Committee.  There is confusion about what  “shared
parenting” means.  While the Joint Committee’s report states that “shared parenting”
does not mean joint physical custody (i.e., an equal time-sharing arrangement), the term
suggests a model of post-separation parenting that is very similar to “joint custody”.   As
well, there seems to be a public perception that “shared parenting” means “joint custody”.
The experience in other jurisdictions shows that perceptions about the meaning of
legislative changes can have a significant influence on how legislation is interpreted by
parents and their advisors regardless of the intended meaning of the legislative
provisions. Option Five, for its part, fails to address concerns with the current
terminology in the Family Relations Act and would result in significant confusion and
instability in the family law system in British Columbia.  For these reasons, it is
recommended that Options Four and Five be rejected.
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II INTRODUCTION

Issues surrounding the care and support of children following separation1 and divorce
have attracted considerable public and political attention in recent years.  In the past few
years, the federal and provincial governments have made significant changes to the law
of child support in Canada.  The current focus of debate in the area of family law reform
is the issue of child custody and access.  Of particular concern is the question of how to
ensure that the best interests of children are promoted following their parents’ separation
and/or divorce.

In 1997, a joint committee of the House of Commons and the Senate was struck to study
the issues surrounding child custody and access in Canada.  This Special Joint Committee
on Child Custody and Access (the “Joint Committee”) held hearings across Canada to
hear from interested parties, including parents, children, legal professionals, academics,
and advocacy groups.  It presented its report, including 48 recommendations for change,
to the Federal Government in December 1998.2  One of the key recommendations in the
Report was that the current terminology of “custody” and “access” in the Divorce Act be
replaced with the term “shared parenting”.

In its response to the Joint Committee’s Report, the Federal Government endorsed the
idea of changing the terminology of “custody” and “access”.  The Federal Government
indicated that it would work closely with the provinces and territories in deciding what
changes, if any, should be made to the Divorce Act and corresponding provincial
legislation.  British Columbia is currently participating in a Federal/Provincial/Territorial
Family Law Committee (“FPT Committee”) that is discussing potential changes to child
custody and access legislation. Given the concurrent jurisdiction of the Federal and
Provincial Governments over child custody and access, changing the terminology used in
the federal Divorce Act would have implications for provincial custody and access
legislation, as well as for other provincial laws that use the terminology of custody and
access.

The purpose of this discussion paper is to assist the Ministry of Attorney General in
formulating provincial policy in the area of child custody and access legislation.  The
paper will focus on the issues of terminology, the best interests of the child (“BIOC”) test
and the model of post-separation parenting, with an emphasis on the British Columbia
perspective. The structure of the paper will be as follows.  The first part of the paper will
discuss the objectives of reforming child custody and access laws.  The current law of
child custody and access in British Columbia will then be discussed, with reference to
both the Divorce Act and the provincial Family Relations Act (“FRA”).  The use of the
terms “custody”, “access” and “guardianship’ in other British Columbia legislation and
the potential impact of changing terminology on these other statutes and regulations will

                                                          
1 In this paper, the word separation is used to refer to the breakdown of either a married or common-law
relationship.
2 Special Joint Committee on Child Custody and Access, For the Sake of the Children: Report of the
Special Joint Committee on Child Custody and Access (December 1998).
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also be addressed.  The next part of the paper will discuss reforms to child custody and
access laws in four foreign jurisdictions and the impact of these reforms.  Five options for
legislative change will then be discussed, with an emphasis on the issues of terminology
and model of post-separation parenting.  Finally, the paper will make recommendations
for legislative change.

III GOALS OF LEGISLATIVE CHANGE

In order to assess the benefits and drawbacks of different options for legislative reform, it
is first necessary to know what one is trying to accomplish by changing legislation.  The
FPT Committee has agreed upon nine guiding principles of legislative reform in the area
of child custody and access.  These guiding principles are as follows:

•  Ensuring that the needs and well-being of children are paramount.

•  Promoting an approach that recognizes that no one mode of post-separation
parenting will be ideal for all children and that takes into account how children
and youth experience separation and divorce at different stages of development.

•  Recognizing that children and youth benefit from the opportunity to develop and
maintain meaningful relationships with both parents, when it is safe and positive
to do so.

•  Providing a legislative clarity to the legal responsibilities of caring for children.

•  Recognizing the overlapping jurisdiction of custody and access in Canada, and
making efforts to provide coordinated and complementary legislation and
services.

•  Recognizing that children and youth benefit from the opportunity to develop and
maintain meaningful relationships with grandparents and other extended family
members, when it is safe and positive to do so.

•  Supporting measures that protect children from violence, conflict, abuse and
economic hardship.

•  Recognizing the positive contributions of culture and religion in children’s lives.

•  Promoting non-adversarial dispute resolution mechanisms, but retaining court
hearings as mechanisms of last resort.

It is beyond the scope of the present paper to discuss how each of the nine principles
could be promoted through legislative amendments.  As mentioned above, the focus of
this paper will be on the issues of terminology, the best interests of the child, and the
model of post-separation parenting. It will focus on the following principles from the
above list: 1) the needs and well-being of children must be paramount, 2) no one mode of
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post-separation parenting is ideal for all children, 3) children usually benefit from the
opportunity to develop and maintain meaningful relationships with both parents, 4)
legislative clarity is needed, 5) federal and provincial legislation must be coordinated and
consistent and 6) children must be protected from conflict.  With regard to the fifth
objective, a specific goal from the provincial perspective is to ensure that changes in
terminology to the Divorce Act and/or the FRA do not have an adverse impact on other
provincial legislation that currently uses the terminology of “custody”, “access” and
“guardianship”.

In analyzing the benefits and drawbacks of each of the options for legislative change, the
principles set out above will be used as a guide.  However, it is important to note that
there may be tensions between some of the guiding principles, and an option that fits well
with one principle may not accord with another principle.  For example, there may be
tension between the principle of ensuring that the needs and well-being of children are
paramount and the principle that children benefit from the opportunity to develop
meaningful relationships with both parents.  In some of the other jurisdictions that have
reformed their family legislation in recent years, an emphasis on the child’s right to
contact with both parents has tended to override the principle of the best interests of the
child.  This has resulted in some situations where generous contact with the non-
residential parent has been ordered despite concerns about family violence.3  Similarly,
there may be tension between the principle that no one mode of post-separation parenting
is ideal for all children and the principle of providing legislative clarity to the
responsibilities of caring for children.  The experiences of other jurisdictions suggest that
it may be difficult to provide legislative clarity concerning parents’ roles and
responsibilities post-separation, while at the same time ensuring that a wide range of
post-separation parenting options is available to families.

IV THE CURRENT LAW OF CHILD CUSTODY AND ACCESS IN BRITISH
COLUMBIA

In order to assess the merits of the options for legislative reform discussed below, it is
first useful to briefly describe the current law of child custody and access in British
Columbia.  This section will begin by describing how jurisdiction over child custody and
access is divided between the federal and provincial governments.  It will then discuss the
provisions in the Divorce Act and the FRA that relate to the following issues:
terminology, BIOC test, and model of post-separation parenting.  Finally, it will discuss
the use of the terms “custody”, “access” and “guardianship” in other B.C. legislation, and
the implications of this for legislative reform.

                                                          
3 See discussion of Australia and UK in Appendix E at xliii – lix.
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JURISDICTION OVER CHILD CUSTODY AND ACCESS

Legislative jurisdiction over child custody and access is divided between the federal
government and the provinces.  The federal government’s power to legislate in this area
derives from its powers over “marriage and divorce”4.  Child custody and access orders
may be made by way of “corollary relief” under the federal Divorce Act in the course of
divorce proceedings.  Because federal jurisdiction in this area derives from the power
over marriage and divorce, it does not extend to power over child custody and access in
the context of unmarried relationships.

Provincial jurisdiction over family law is much broader than federal jurisdiction.  It
derives from provincial powers over “property and civil rights”5, and includes the power
to legislate in the following areas: child custody and access, matrimonial property,
succession, spousal and child support, adoption, guardianship, custody and names.6
Where children are born to parents who are not legally married, the provinces have
exclusive jurisdiction to legislate concerning child custody and access.  The provincial
legislation may also apply to married couples who decide to deal with child custody and
access issues prior to seeking a divorce, as well as married couples who do not seek
corollary relief under the Divorce Act.

RELEVANT PROVISIONS IN DIVORCE ACT AND FAMILY RELATIONS ACT

As discussed above, this report will focus on three issues concerning child custody and
access: terminology, the BIOC test and the model of post-separation parenting.  This
section will briefly describe the current law in British Columbia with regard to these three
issues, with reference to both the Divorce Act and the FRA. The legislative provisions
discussed in this section of the report are reproduced in Appendices A and B.

a) Terminology

Both the Divorce Act and the FRA use the terms “custody” and “access”.  The main
difference in terminology between the two acts is that the FRA also uses the term
“guardianship”, while the Divorce Act contains no reference to guardianship.

(i)        Divorce Act

The Divorce Act uses the terms “custody” and “access” to describe the roles of parents in
the child’s life following separation and divorce. Custody includes “care, upbringing and
any other incident of custody”.7  The courts have held that custody includes physical care
and control of the child as well as decision-making responsibility for all aspects of the

                                                          
4 Constitution Act, 1867, s. 91(26).
5 Constitution Act, 1867, s. 92(13).
6 P.W. Hogg, Constitutional Law of Canada, 3rd ed. (Toronto: Carswell, 1992) at 646.
7 Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.), s. 2(1).
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child’s upbringing, such as education, health, religious education and providing for the
child’s care in the event of the custodial parent’s death.

In contrast with the FRA, the word “guardianship” is neither defined nor used in the
Divorce Act.8  It would appear that an order for sole custody under the Divorce Act
includes virtually all the rights incidental to guardianship of the person (e.g. decisions
relating to education and health care) as well as physical control over the child.9   There is
also no definition of “access” in the Divorce Act, although this term is used throughout
the Act.  The courts have interpreted “access” to mean the following:

a form of temporary possession with the powers granted by an access order being
limited to those necessary to ensure the well-being of the child during the
visitation period.  Access confers no right in the parent to influence the
upbringing of the child…10

In a recent Supreme Court of Canada decision, however, the majority of the court held
that an access parent was entitled to influence the child’s upbringing by sharing his
religious beliefs with the children, despite the objections of the custodial parent.11  It
would appear that the meaning of “access” is substantially the same in the Divorce Act as
in the FRA12.  The term is not defined in either act, and the case law does not seem to
differentiate between the two acts in terms of defining access.  The only significant
difference appears to be the fact that under the Divorce Act, a spouse who is granted
access to a child has the right to make inquiries, and to be given information, about the
health, education and welfare of the child.13  In contrast, the right of an access parent
under the FRA in this regard is not specified in the act.

(ii)       Family Relations Act

The FRA also uses the terms “custody” and “access”.  However, it differs from the
Divorce Act in that it also refers to “guardianship”.  The main issue concerning the
interpretation of these terms in the FRA is the meaning of, and difference between, the
concepts of “custody” and “guardianship”.

The word “custody” is not defined in section 1, nor is it defined elsewhere in the act or
associated regulations.  It appears that the meaning of custody under the FRA is similar to
the meaning of custody under the Divorce Act, although the two terms may differ because
of the relationship between custody and guardianship under the FRA.14  The term

                                                          
8 It would appear that there are constitutional reasons for this omission, since guardianship falls within
provincial jurisdiction under s. 92(13) of the Constitution Act, 1867.  See Hogg supra note 5.
9 Family Law Sourcebook for British Columbia, 1999 Update (Vancouver: Continuing Legal Education
Society of British Columbia, 1999) at 2-6.
10 Anson v. Anson (1987), 10 B.C.L.R. (2d) 357 (Co. Ct.)
11 Young v. Young (1993), 49 R.F.L. (3d) 117 (S.C.C.)
12 Supra note 9 at 2-59 to 2-60.
13 Divorce Act, s. 16(5).
14 Lennox v. Frender (1990), 47 B.C.L.R. (2d) 394 (C.A.) at 397-398.
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“access” is also not defined in the FRA.  However, the case law does not seem to
differentiate between “access” under the Divorce Act and “access” under the FRA.

 “Guardian” is defined in s. 1 of the FRA as “the person who has all the powers and duties
under section 25 respecting the child”.  Section 25 provides that a guardian is both
guardian of the person of the child and guardian of the estate of the child.  However, the
meaning of “guardian of the person of a child” and “guardian of the estate of a child” as
defined in s. 25(2) and (3) of the Act is far from clear.  For example, s. 25(2) provides
that “a guardian of the estate of a child has all powers over the estate of the child as a
guardian appointed by will or otherwise had on May 19, 1917 in England under Acts 12,
Charles the Second, chapter 24, and 49 and 50 Victoria, chapter 27, section 4”.  Without
the benefit of an historical analysis of the concept of guardianship under English law, the
preceding definition is not particularly illuminating.

Generally, a child’s guardian will be one or both of his or her parents.  Section 27 of the
FRA deals with parental guardianship rights.  It provides that where a mother and father
are living together, whether married or not, they are joint guardians of the child unless a
court otherwise orders.  Where the mother and father separate following a common-law
relationship or marriage, s. 27(2) provides that they are joint guardians of the estate of the
child and the parent who usually has care and control of the child is the sole guardian of
the person of the child.  Where the parents have never lived together or shared joint
guardianship, the mother is the sole guardian of the child.  Third parties may also be
appointed as a child’s guardian either by the parents (e.g. appointment under a will) or by
the court.  If a child has no guardian, the director under the Child, Family and Community
Services Act is guardian of the person of the child and the Public Trustee is guardian of
the estate of the child.15

It is not clear from reading the FRA what the relationship is between the concepts of
“guardianship” and “custody”.  As noted by the Court of Appeal in the case of Lennox v.
Frender, the terms may have different meanings from each other and they may have
different meanings for the purpose of the Divorce Act than they have for the purpose of
the FRA.16  That custody and guardianship may not mean the same thing under the FRA
is illustrated by the fact that the Court may make an order for joint guardianship in a case
where a joint custody order would be inappropriate.17  If guardianship and custody were
identical under the FRA, then presumably if a joint custody order were inappropriate in a
particular case, a joint guardianship order would be equally inappropriate.  Therefore,
under the FRA, even where an order for sole custody is made, there are some residual
rights and responsibilities left over that may be shared between the parties in a joint
guardianship arrangement.  At the very least, a joint guardianship order gives the non-
custodial parent the right to assume care of the child in the event of the custodial parent’s
death.  As a result, “guardianship” is a broader concept than “custody” under the FRA.

                                                          
15 Family Relations Act, s. 29(3).
16 Supra note 14.
17 Robinson v. Filyk (1996), 28 B.C.L.R. (3d) 21 (C.A.).
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b) BIOC Test

In determining issues concerning custody and access of a child upon separation and
divorce, both the Divorce Act and the FRA provide that the primary consideration is the
best interests of the child (“ BIOC”).  However, the acts differ in terms of how the BIOC
test is described.

(i) Divorce Act

The Divorce Act does not set out the criteria that the court must consider in determining
the BIOC.  Nevertheless, the BIOC is the only relevant consideration is making an order
for custody or access under the Divorce Act.  Section 16(8) of the Act provides:

In making an order under this section, the court shall take into consideration only
the best interests of the child of the marriage as determined by reference to the
condition, means, needs and other circumstances of the child.

In determining the BIOC, the court is not to consider the past conduct of any person
unless the conduct is relevant to the ability of the person to act as a parent to the child.18

However, the court is directed to give effect to the principle that a child should have as
much contact with each spouse as is consistent with the BIOC and the court should
therefore consider the willingness of the person seeking custody to facilitate contact.19

(ii)       Family Relations Act

The BIOC test in the FRA is more detailed than the test under the Divorce Act.  Section
24 of the FRA provides:

(1) When making, varying or rescinding an order under this Part, a court must
give paramount consideration to the best interests of the child and, in
assessing those interests, must consider the following factors and give
emphasis to each factor according to the child’s needs and circumstances:

(a) the health and emotional well being of the child including any special
needs for care and treatment;

(b) if appropriate, the views of the child;

(c) the love, affection and similar ties that exist between the child and other
persons;

                                                          
18 Divorce Act, s. 16(9).
19 Ibid. s. 16(10).
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(d) education and training for the child;

(e) the capacity of each person to whom guardianship, custody or access
rights and duties may be granted to exercise those rights and duties
adequately.

(1.1) The reference to “other person” in subsection 1(c) and to “each person” in
subsection 1(e) includes parents, grandparents, other relatives of the child
and persons who are not relatives of the child.

(2) If the guardianship of the estate of a child is at issue, a court must consider
as an additional factor the material well being of the child.

(3) If the conduct of a person does not substantially affect a factor set out in
subsection (1) or (2), the court must not consider that conduct in a
proceeding respecting an order under this Part.

(4) If under subsection (3) the conduct of a person may be considered by a
court, the court must consider the conduct only to the extent that the conduct
affects a factor set out in subsection (1) or (2).

In determining which type of custody, access or guardianship order should be made in a
given case, the court is to give “paramount” consideration to the BIOC factors set out in
s. 24 of the FRA.  In contrast, the Divorce Act provides that the BIOC test is the “only”
consideration.20  The difference in wording suggests that considerations other than the
BIOC may be relevant under the FRA, such as the parents’ interests.21  It is unclear,
however, whether this difference in wording is of any practical significance.

c) Model of Post-Separation Parenting

The current model of post-separation parenting under both the Divorce Act and the FRA
is strikingly similar.  The only significant difference appears to be the fact that orders for
joint or sole guardianship may be made under the FRA, while no such orders exist under
the Divorce Act.

(i) Divorce Act

Under the Divorce Act, the court may make an order for either sole custody or joint
custody.22  The effect of a sole custody order is that one parent has primary responsibility
for day-to-day care of the child, as well as responsibility for making important decisions
concerning the child, such as education and health care.  Under such an arrangement, the

                                                          
20 As discussed above, however, the Divorce Act provides little guidance as to what the BIOC entails.
21 See s. 16 of the Divorce Act and s. 24 of the FRA.  See also discussion in Family Law Sourcebook supra
note 9 at 2-37 to 2-38.
22 Divorce Act, s. 16(4).
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other parent will usually have “access” to the child at regularly scheduled intervals.  The
access parent has the right to ask and be informed about the health, education and welfare
of the child.  The access parent also has the right to make day-to-day decisions
concerning the child’s activities while he or she is exercising access and may share his or
her beliefs, such as religious beliefs, with the child.23

The effect of a joint custody order is that both parents share responsibility for physical
care of the child and for making important decisions concerning the child’s health,
education, religious upbringing and general welfare.  As well, in some joint custody
arrangements the child may live with each parent for roughly equal periods of time.
However, the more usual joint custody situation is one in which the child ordinarily
resides with one of the parents, but both parents share responsibility for making
significant decisions concerning the child.

In determining whether an order for sole custody or joint custody should be made, the
only relevant consideration is the BIOC; there is no presumption in favour of either type
of order.  In practice, however, orders for joint custody are not that common.  The court
will only make an order for joint custody where it is determined that there is some
measure of cooperation between the parents such that a joint custody order is workable.
Court decisions in British Columbia have varied in terms of how much cooperation
between parents is required before a joint custody order will be made.  In the most recent
case on this issue from the British Columbia Court of Appeal, the Court declined to order
joint custody where the parents did not have “the degree of mutual deference and respect
that is necessary for joint custody to create a harmonious situation for the children”.24

(ii)       Family Relations Act

The model of post-separation parenting under the FRA is very similar to that under the
Divorce Act, apart from the concept of guardianship.  As with the Divorce Act, there is no
presumption in the FRA concerning whether an order for joint custody or sole custody
should be made.  Nor is there any presumption concerning whether joint or sole
guardianship should be ordered.  However, as with the Divorce Act, sole custody orders
are more common.  Joint custody will not normally be ordered unless the court finds that
there is sufficient cooperation between the parties to make such an order workable.

The main difference between the Divorce Act and the FRA would appear to be in the area
of child guardianship orders following separation and/or divorce.  Where there is not
sufficient cooperation between the parties to support a joint custody order or where
geographic separation or other factors make joint custody unworkable, the court may
nevertheless make an order of joint guardianship.25  The effect of such a sole
custody/joint guardianship order is not entirely clear, as discussed above.  However, the
use of written joint guardianship orders such as that in Appendix C appears to be

                                                          
23 See Anson v. Anson supra note 10 and Young v. Young supra note 11.
24 Ness v. Ness (1999), 43 R.F.L. (4th) 363 (B.C.C.A.).
25 See for example Robinson v. Filyk supra note 17.
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becoming more popular among family law lawyers and their clients.26  One reason for
this appears to be that joint guardianship tends to make non-custodial parents feel more
involved in their children’s lives.27

USE OF TERMS “CUSTODY”, “ACCESS” AND “GUARDIANSHIP” IN OTHER B.C.
LEGISLATION

It is beyond the scope of this paper to provide a comprehensive legal opinion concerning
the effect that changes to terminology in the Divorce Act and/or the FRA would have on
other provincial legislation.  Such an analysis would require extensive legal research
concerning the legislative history and interpretation of these statutes and regulations.  The
following discussion is intended as a starting point for further research into this issue, if
and when such is deemed necessary.  It identifies the occurrences of the terms “custody”,
“access”, and “guardianship” in provincial legislation (other than the FRA) where these
terms are used in relation to children.28  It will then identify the potential impact on this
legislation of changes to the terminology in the Divorce Act and/or the FRA.  The BC
Benefits regulations and Family Maintenance Enforcement Act are included in this
discussion even though they do not contain the relevant terminology because both of
these program areas would be affected by any changes to the model of post-separation
parenting brought about by a change in terminology.

This section will conclude with a discussion of several potential solutions to the problem
of using different terminology in different statutes to describe custody, access and
guardianship, with reference to the measures adopted by other jurisdictions to deal with
this issue.  The potential impact of changes to the Divorce Act on other federal legislation
is not addressed, although this is clearly an issue that would need to be addressed by the
Federal Government in the event of changes to the Divorce Act terminology.29

The following chart indicates the B.C. statutes and regulations that use the terminology of
“custody”, “access” and “guardianship” in relation to children.  The chart then indicates
the potential impact that changes to terminology in the FRA would have on each act and
regulation, ranging from a minimal to a high impact.

Name of Act   Relevant Terminology    Potential Impact
Adoption Act guardian, custody, access moderate
BC Benefits Regulations dependent child moderate/high
Child, Family & Community
Service Act

guardianship, custody, access moderate

Child Support Guidelines custody, access moderate/high
Children’s Commission Act guardian, custody minimal
Court Rules custody, access moderate

                                                          
26 Sample joint guardianship order provided by J. Bilawich, lawyer, Victoria, B.C.
27 Conversation with J. Bilawich, lawyer, Victoria, B.C.
28 Both statutes and regulations are addressed in this section of the report.
29 For example, both the Federal Child Support Guidelines and the Criminal Code provisions concerning
inter-provincial child abductions use the language of “custody” and “access” and would be affected by
changes to the Divorce Act terminology.
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Evidence Act custody, access minimal
Family Maintenance Enforcement
Act

none, but would be affected by
change in model of post-
separation parenting

high

Home Purchase Assistance Act guardian minimal
Independent School Act guardian minimal
Infants Act guardianship moderate
Law and Equity Act guardianship, access, custody minimal
Legal Profession Act custody, access minimal
Name Act custody minimal/moderate
School Act guardian minimal
Vital Statistics Act guardian minimal
Wildlife Act guardian minimal
Workers Compensation Act guardian minimal

(a) Adoption Act

(i)        Terminology

The term “guardian” is defined in s. 1 of the Adoption Act as “the guardian of the child’s
person”.30  This definition appears to reflect the definition of “guardian of the child’s
person” provided in s. 25(3) of the FRA, to the effect that a guardian has all powers over
the child that a guardian had on May 19, 1917 in England.  No definition of “custody” is
provided in the definition section.  However, the word “custody” is used throughout the
Act in the expression “care and custody”.31  The expression “care and custody” is not
defined, but s. 27 does indicate what care and custody includes.  Specifically, a person
having care and custody of a child may authorize a health care provider to examine the
child, may consent to necessary health care for the child, and may consent to the child’s
participation in school, social and recreational activities.  Persons who may have “care
and custody” of a child in the context of the Act include the child’s birth parent(s), the
director, the administrator of an adoption agency, or the adoptive parents32.

The word “access” is also used in the Adoption Act, but is not defined.  Subsection
31(1)(b) of the Act provides that at least 30 days before the date set for hearing an
application for an adoption order, the applicant must give written notice of the application
“to any person who has access rights to the child by court order or by an agreement
enforceable as an order under the Family Relations Act.”  Section 38 provides that
following an adoption order, any order or agreement for access to the child terminates
unless otherwise ordered by the court.  The word “access” in these sections refers to
“access” under the FRA, and it would appear that it has the same meaning as “access”
under the FRA.

                                                          
30 Adoption Act, R.S.B.C. 1996, c. 5.
31 For example, see ss. 18, 23, 27, and 75 of the Adoption Act.
32 For example, see ss. 18, 23, 75 of the Adoption Act.
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(ii)       Discussion

The Adoption Act definition of guardianship seems to adopt the definition of
“guardianship of the person” in s. 25 of the FRA.  As a result, any change to the meaning
of guardianship or to the terminology used to describe guardianship in the FRA would
also affect the meaning of guardianship under the Adoption Act.  In addition,
guardianship in the adoption context could be indirectly affected by changes to the model
of post-separation parenting under the FRA.  For example, if the default position under
the amended FRA were a presumption of joint “guardianship” following separation and
divorce, this could affect who is a “guardian” under many B.C. statutes, including the
Adoption Act.

The use of the word “custody” in the context of the Adoption Act would appear to be
more similar to the use of the word in the child protection context than the use of
“custody” in the context of the Divorce Act or FRA.  Custody under the FRA is generally
used to differentiate between the child’s parents in terms of their role in the child’s care.
In contrast, “care and custody” in the adoption context deals with rights and
responsibilities in the context of one parent, (generally the birth mother), transferring
responsibility for the child’s upbringing on a permanent basis to the director, and
ultimately to the adoptive parents.  Following adoption, the birth parents cease to have
any parental rights or obligations with respect to the child.33   It would seem to be
desirable that different terminology be used to describe, on the one hand, the ongoing
responsibilities of parents to their children following separation and divorce and, on the
other hand, the rights and responsibilities of the director, the administrator of an adoption
agency, the birth parents and/or the adoptive parents during the adoption process.  As a
result, it may be that the word “custody”, in the expression “care and custody” should
continue to be used in the adoption context even if it were eliminated from the Divorce
Act and the FRA.

If the word “access” were eliminated from the Divorce Act and/or the FRA, it would
affect ss. 31 and 38 of the Adoption Act that deal with the rights of access parents to be
notified of proceedings and to continued access following adoption.  In order to avoid
confusion and ensure consistency between the FRA and the Adoption Act, changes to ss.
31 and 38 of the Adoption Act would appear to be necessary.

(b) BC Benefits Regulations

(i) Terminology

None of the terms “access”, “custody” or “guardian” is used or defined in any of the three
BC Benefits regulations34.  However, the level of income assistance benefits provided
                                                          
33 Adoption Act, s. 37.
34 BC Benefits (Income Assistance) Regulation, B.C. Reg. 115/97; BC Benefits (Child Care) Regulation,
B.C. Reg. 74/97; Disability Benefits Program Regulation, B.C. Reg. 79/97.
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under each of these BC Benefits programs varies depending on whether or not a recipient
has a “dependent child”.  “Dependent child” is defined in the three BC Benefits
regulations as: “a child who resides in the parent’s place of residence and relies on that
parent for the necessities of life, but does not include a child who is 18 years of age and is
a person with disabilities”.

(ii)       Discussion

Neither the BC Benefits acts nor the corresponding regulations indicate what is meant by
“resides at the parent’s place of residence”.  However, the BC Benefits Appeal Board has
held that in situations where parents have joint custody of their children, both parents
may be eligible for a higher level of benefits to reflect the fact that the children “reside”
with both parents for a certain period of time.35  It would appear that changing the
terminology in the Divorce Act or the FRA would not have a direct impact on the BC
Benefits legislation, since the terminology of custody and access is not used in this
legislation.  In addition, it appears that the current legislation is already flexible enough to
deal with the situation where two recipients have joint custody of a child.

However, if the family law legislation were amended to remove the terminology of
custody and access, it would likely become more difficult to determine whether separated
parents who share parental responsibility for their children should be entitled to
additional benefits by virtue of having “dependent children”.  In trying to remove the
“win-lose” orientation of the current custody and access terminology, a likely
consequence is that the line between the “residential” and “non-residential” parent could
become less clear.  This would tend to make the determination of appropriate benefit
levels under income assistance and similar legislation more difficult and complicated for
those responsible for administering the BC Benefits programs.

(c) Child, Family and Community Service Act

(i) Terminology

A number of terms relevant to the issue of child custody and access are defined in section
1 of the Child, Family and Community Service Act (“CFCSA”).36  The word “care”,
when used in relation to care of a child by the director or another person is defined as
“physical care and control of the child”.  “Child in care” refers to “a child who is in the
custody, care or guardianship of a director or the director of adoption”.  As to
“guardianship”, s. 1 states that it “includes all the rights, duties and responsibilities of a
parent”.

“Custody” under the Act is defined as including “care and guardianship of a child”.  The
word custody is also used in the s. 1 definitions of “temporary custody order” and
                                                          
35 See the following recent decisions of the BC Benefits Appeal Board: 1XUG8-P51 and 1BAP6-E51
[www.bcbab.gov.bc.ca/Decisions_99/].
36 Child, Family and Community Service Act, R.S.B.C. 1996, c. 46.
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“continuing custody order”, which refer to orders made under the Act placing a child in
the custody of a director or another person.  “Access” is not defined in the Act, although
it is used in the Act in several different senses.  It is used in several sections of the
CFCSA concerning removal of a child in situations where a person denies the director or
a police officer “access” to the child.37  It is also used in the context of confidentiality and
disclosure of information in the sense of “access” to a record.38  Finally, it is used in
several sections of the CFCSA in the sense of a parent or other individual being allowed
to have “access” to a child who is in the custody of the director.39

(ii)       Discussion

The first point to note is that the words “guardian” and “custody” may mean something
different in the child protection context than they do under the FRA.  As discussed above,
the distinction between the concepts of guardianship and custody under the FRA is
unclear.  However, it appears that “guardianship” under the FRA is a broader concept
than “custody”.40  In contrast, under the CFCSA, “custody” encompasses “guardianship”
of the child (i.e. all the rights, duties and responsibilities of a parent) and “care” of the
child (i.e. physical care and control of the child).  In other words, custody under the
CFCSA includes the entire bundle of parental rights and responsibilities.  Thus, “custody”
under the CFCSA appears to be a broader concept than “custody” under the FRA.

In addition to the definitional differences between the FRA and CFCSA, the two Acts
deal with two very different contexts.  The words “custody” and “guardian” are used in
the CFCSA in the child protection context, not in the context of child custody and access
following separation or divorce.  In the context of family dissolution, it will generally be
one or both parents who will be responsible for guardianship of the child.  In contrast, in
the child protection context, the child’s temporary or permanent “guardian” will often be
someone other than the child’s parent.  Where a child is placed in the continuing custody
of the director under the CFCSA, the director becomes the sole guardian of the person of
the child and the Public Trustee becomes the sole guardian of the estate of the child.41   In
such a situation, the child’s parents essentially cease to have any role in the child’s
upbringing. In contrast, “custody” under the FRA does not necessarily include all parental
rights and responsibilities.  Even where one parent has sole custody of a child, there may
be some residual guardianship rights and responsibilities left over which may be allocated
between the parents.

                                                          
37 See ss. 17, 27 and 30.
38 See ss. 75 and 76.
39 See ss. 50, 55 and 56.
40 Thus, where one parent has sole custody of a child under the FRA, this does not necessarily constitute the
entire bundle of rights and responsibilities concerning care of a child.  The other parent, if there is an order
for joint guardianship, will still have certain rights and responsibilities in relation to the child.  For
example, a guardian has certain statutory rights that arise from the status as guardian, such as the right to
refuse to consent to an adoption and the right to become the sole guardian upon the death of the other
parent.
41 Supra note 9 at 14-50.
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Similarly, the role of an “access” parent in the context of separation and divorce may be
different from the role of a parent who is granted “access” rights under the CFCSA.
While concerns about the parenting abilities of the access parent may arise in the
separation and divorce context, any such concerns are generally less acute than they are
in the child protection context.  Under the CFCSA, it will often be concerns about the
parents’ ability to care for the child that have resulted in the child’s being in the care of
the director in the first place.  As a result, the child’s best interests may or may not be
served by granting a parent “access”.  For example, while parents may apply for “access”
to a child under s. 56 of the CFCSA even after the child has been placed in the continuing
custody of the director, an order for such access would appear to be the exception and not
the rule.  In contrast, an order for “access” to one parent is the norm in the separation and
divorce context.

From the above discussion, it is clear that the terms “custody”, “access” and
“guardianship” are defined differently and used in different contexts in the CFCSA as
compared with the Divorce Act and the FRA.  In considering a change in terminology
from “custody” and “access” to either “parental responsibility” or “shared parenting” in
the Divorce Act and/or the FRA, it is important to bear in mind the different contexts
within which the CFCSA and the family law legislation operate.  For example, while it
may make sense to emphasize “parental responsibility” in the context of separation and
divorce, it would seem strange to use these same terms to describe the role of a parent
whose child has been taken into the care of the director because of the parents’ inability
to care for the child.

There is precedent in other jurisdictions for using different terminology for parenting
following separation and divorce as opposed to other contexts, such as child protection or
third party actions for child custody.  For example, in the United Kingdom Children Act
1989, different terminology is used in the child protection context and in the separation
and divorce context.  In the former context, the terminology of “protection orders” “care
orders” and “parental contact” is used.42  In the latter context, the terminology of
“parental responsibility”, “residence orders” and “contact orders” is used.43  Similarly,
the old language of “custody” and “access” is still used in the Washington legislation in
the context of third party (i.e. non-parental) actions involving custody of minor
children.44  However, where parents are concerned, the Washington Parenting Act 1987
replaces the terms “custody” and “access” with the concepts of “parenting functions”45,
“parenting plans” and “parenting orders”.

In conclusion, it would appear to make sense to use different terminology in the child
protection context and in the context of separation and divorce.  While further research
into this topic would be desirable, it appears that different terminology in the CFCSA and
the FRA could co-exist fairly well.  As a result, if changes were made to the terminology

                                                          
42 See for example ss. 34, 38A and 44A of Children Act 1989, c. 41.
43 See for example ss. 2 and 8 of Children Act 1989.
44 Wash. Rev. Code, s. 26.10.010.
45 Wash. Rev. Code, s. 26.09.004.
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of “custody” and “access” in the FRA, it would not appear to be necessary to make
corresponding changes to terminology in the CFCSA.

Despite the above, it is important to recognize that using different terminology in the
FRA and the CFCSA could cause some problems.  First, it is likely that some confusion
would result from having two levels of terminology in the two statutes.  For example, s. 6
of the CFCSA provides that a director may make a written agreement with a parent who
has “custody” of a child and is temporarily unable to look after the child.  If “custody”
were replaced in the FRA with “parental responsibility”, it could result in some confusion
among parents, child protection professionals and others as to whether a parent with
“parental responsibility” had “custody” of the child.  Second, keeping the terminology of
“custody” and “access” within the CFCSA would likely result in this terminology
remaining in common usage, with reference to both child protection and separation and
divorce.  The objectives of changing terminology in the FRA and Divorce Act would be
undermined if the terminology of “custody” and “access” continued to be used to refer to
post-separation parenting.

(d) Child Support Guidelines Regulation

(i) Terminology

The Child Support Guidelines Regulation adopts the Federal Child Support Guidelines
for family proceedings in British Columbia (i.e. under the Divorce Act and the FRA).46

The terminology of “custody” and “access” is used throughout the Guidelines with
reference to determining which spouse is obliged to pay child support and what amount
of support is payable.

(ii)       Discussion

While it is beyond the scope of this paper to address the issues concerning the Federal
Child Support Guidelines in any detail, it is important to recognize that changes to the
terminology in the Divorce Act or the FRA would affect the Child Support Guidelines.  A
corresponding change in terminology would be required in the Guidelines, or possibly a
deeming provision could be used.  Perhaps more contentious than the terminology issue
is the issue of the model of post-separation parenting.  If the model of post-separation
parenting were altered significantly so that the pattern of “sole physical custody to one
parent and access to the other parent” became less common, this would have a significant
impact on the Guidelines.  Section 9 of the Guidelines, which deals with “shared
custody”, has already given rise to much dispute and litigation since the advent of the
Guidelines, and this would likely increase if the current terminology and model of post-
separation parenting were altered.47  The interaction of proposed changes to the Divorce
Act and FRA on the Child Support Guidelines is an issue that the federal and provincial
                                                          
46 B.C. Reg. 120/98.
47 For a discussion of s. 9 of the Federal Child Support Guidelines see Chapter 2 of Child Maintenance
Guidelines (Vancouver: Continuing Legal Education Society of British Columbia, May 1998).
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governments will have to address carefully in order to avoid causing increased
uncertainty and litigation in the area of child support.

(e) Children’s Commission Act

(i)        Terminology

The terms “guardian” and “custody” are both used in this Act.48  In section 1, “guardian”
is defined as a guardian of the person of a child.  The word “custody” is used in s. 1 in the
phrase “continuing custody”, which is defined as an order under the Child, Family and
Community Service Act placing a child in the continuing custody of the director.

(ii) Discussion

See the discussion above concerning the Child, Family and Community Service Act.
While different terminology could apparently co-exist in child protection and custody and
access legislation, using new terminology in the custody and access context might cause
some confusion.

(f) Court Rules (Provincial Court and Supreme Court)

(i)        Terminology

Both the Provincial Court (Family) Rules49 and the Supreme Court Rules50 refer to the
existing terminology of “custody” and “access”.  For example, Rule 2 of the Provincial
Court (Family) Rules refers to orders concerning “child custody, access or guardianship”.
Similarly, Rule 60C of the Supreme Court Rules refers to interlocutory applications for
“interim custody, access or maintenance”.

(ii) Discussion

If the terminology in the Divorce Act or the FRA were changed, it would require a
corresponding change to the language used in the court rules concerning family
proceedings under these Acts.  The use of a deeming provision to address the inconsistent
terminology would not be appropriate with regard to the court rules.  In order to avoid
confusion, the language used in the family rules should mirror the language used in the
corresponding family legislation.

                                                          
48 Children’s Commission Act, R.S.B.C. 1996, c. 11.
49 B.C. Reg. 417/98.
50 B.C. Reg. 221/90.
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(g) Evidence Act

(i)        Terminology

Child custody and access is only referred to in one section of the Evidence Act.51 Section
70(1)(a) provides that a Provincial Court judge may make a report to the Supreme Court
in a family matter concerning “the custody of, maintenance for, or access to a child by a
parent or guardian”.

(ii) Discussion

While it would be desirable to ensure that the terminology in s. 70 of the Evidence Act is
consistent with the family law legislation, it would appear that changes to the
terminology used in the Divorce Act or the FRA would have a minimal impact on this act.

(h) Family Maintenance Enforcement Act

The Family Maintenance Enforcement Act does not use the terminology of “custody”,
“access” or “guardianship”.52  However, a change in the terminology and model of post-
separation parenting could have significant implications for the administration of the
Family Maintenance Enforcement Program (“FMEP”).  The British Columbia FMEP is
responsible for enforcing child support orders made pursuant to the Child Support
Guidelines.  Where parents who are ordered to pay child support do not keep up with
their payments, the FMEP is responsible for trying to enforce payment of the child
support.

As with other such enforcement programs in Canada, the B.C. FMEP is a mass
administration enforcement model.  This means that FMEP does not respond to child
support issues on a case-by-case basis.  Rather, with the assistance of computer
technology, the FMEP responds to cases on an aggregate basis.  For example, the
program might decide to identify the 500 cases that were most in arrears with child
support and seek to enforce payment through various means.  Because of the way in
which the B.C. FMEP and similar programs in other provinces are administered, clarity is
required concerning which parent has custody of the child, what amount of child support
is payable and the payment schedule.  If child support orders are not clear, they are
virtually impossible for FMEP staff to monitor and enforce.  Because of the
administrative requirements of FMEP, a post-separation parenting model that moved
away from the existing sole custody/access model towards something where the division

                                                          
51 Evidence Act, R.S.B.C. 1996, c. 124.
52 Family Maintenance Enforcement Act, R.S.B.C. 1996, c. 127.
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between custodial and non-custodial parent was less clear would likely pose significant
problems for programs such as the FMEP.53

(i) Home Purchase Assistance Act

(i)        Terminology

Section 14(2) provides that a family first home grant may be made to a person who
purchases a residence that meets the requirements of the Act and who is “a parent or
guardian of at least one child under age 19 residing with the person at the residence”.54

(ii)       Discussion

It would appear that the language of custody and access in the Divorce Act or FRA could
be changed without requiring corresponding changes in this Act.  Even if the terms
custody and access were eliminated, this section could still be applied since it depends on
the applicant being the parent of the child and the child residing with the parent.

(j) Independent School Act

(i)        Terminology

Section 1 of the Independent School Act provides that “guardian” means guardian of the
person of the child within the meaning of the FRA.55  Interestingly, the word guardian is
not used in any other sections of the Act, nor in the regulations pursuant to it.

(ii)       Discussion

If the definition of guardian in the FRA were altered, it would also affect the meaning of
guardian in this Act.  Similarly, if the word “guardianship” were eliminated from the
FRA, it might necessitate changing the definition in this Act.  However, since the term
“guardian” is not used elsewhere in this Act or in the regulations, there may be little
practical significance whether or not this section is changed.

(k) Infants Act

(i)        Terminology

Section 50 of the Act deals with the power of a parent to appoint a guardian under a deed
or will to care for the child in the event of the parent’s death.56  The word “guardian” is
                                                          
53 Conversation with Michael Redding, Director, Family Justice Programs Division and Director of
Maintenance Enforcement, November 4, 1999.
54 Home Purchase Assistance Act, R.S.B.C. 1996, c. 195.
55 Independent School Act, R.S.B.C. 1996, c. 216.
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not defined in the Act.  It would appear that guardianship in this context refers to
guardianship of the person of the child.57  Pursuant to s. 29(2) of the FRA, where a sole
guardian dies, a surviving parent does not become the guardian of the child, unless he or
she has been appointed under s. 50 of the Infants Act or is appointed by the court under s.
30 of the FRA.

(ii)       Discussion

The terms “custody” and “access” in relation to children are not used in this Act.  As a
result, changing these terms in the Divorce Act or the FRA would not have a direct impact
on this Act.  However, “guardianship” is used in the Act and important consequences may
follow from whether or not a parent is or is not a child’s guardian within the meaning of
s. 50 of the Act.  As a result, changes to the Divorce Act or FRA that affect the current
notion of “guardianship” may impact upon s. 50 of the Infants Act.

(l) Law and Equity Act

(i) Terminology

Section 52 of the Law and Equity Act states that “in proceedings involving the
guardianship, custody, access to or maintenance of a child the court must consider the
best interests of the child.”58  This provision would not appear to add much to s. 24 of the
FRA, which provides that in making, varying or rescinding a custody, access and/or
guardianship order, the court must give paramount consideration to the best interests of
the child.

(ii)       Discussion

If the terminology of custody and access were changed in the FRA, it appears that it
would affect s. 52 of the Law and Equity Act.  It would be inconsistent to use the words
“custody” and “access” in the Law and Equity Act, but to use different words in the
Divorce Act and/or FRA.  As a result, some change in the wording of s. 52 would be
desirable if the terminology of custody and access were eradicated from the Divorce Act
and the FRA.

                                                                                                                                                                            
56 Infants Act, R.S.B.C. 1996, c. 223.
57 Supra note 9 at 2-24.
58 Law and Equity Act, R.S.B.C. 1996, c. 253.
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(m) Legal Profession Act

(i)        Terminology

The Legal Profession Act sets out the circumstances under which a lawyer may enter into
a contract for remuneration with a client (i.e. a contingent fee agreement).59  Section
87(11) provides that a contingent fee agreement entered into in respect of services that
relate to child custody or access is void.

(ii)       Discussion

This is the only provision in the Act that refers to custody and access.  If the terminology
in the FRA or Divorce Act were changed, it would require a minor change of wording to
this statute to ensure consistency.  Alternatively, the different terminology could be
addressed by including a deeming provision in the FRA (see discussion below).  Either
way, there would be minimal impact on this Act.

(n) Name Act

(i)        Terminology

The Name Act sets out the process by which individuals in British Columbia may change
their names or the names of their minor children.60  Sections 4 and 5 of the Act are
relevant for the present discussion.  Section 4 provides that a parent having custody of his
or her child and meeting the minimum requirements for residency in British Columbia
may apply to change the child’s name.  However, subsection 4(3) requires that the
custodial parent obtain the consent of the other parent before the child’s name can be
changed.  Further, the consent of the child is required if the child is 12 years of age or
over.  Section 5(2) of the Act deals with changes of children’s names upon dissolution of
marriage.  It provides that in the context of divorce proceedings, a former spouse may
apply to the court to change the names of minor children of the marriage of whom he or
she has lawful custody.  However, before making an order changing a child’s names, the
Court must require the written consent of the other parent.

(ii) Discussion

It appears from sections 4 and 5 of the Act that the consent of both the custodial and
access parent is required before the name of a minor child may be changed under this Act.
In addition, it appears that while the consent of the non-custodial parent is required, it is
only the custodial parent who may apply to change a minor child’s name.  The word
“custody” in the Name Act, although it is not defined, appears to have the same meaning
                                                          
59 Legal Profession Act, R.S.B.C. 1996, c. 255.
60 Name Act, R.S.B.C. 1996, c. 328.
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as under the Divorce Act or FRA.  If the words “custody” and “access” were eliminated
from the Divorce Act and/or the FRA, it could require changing the terminology of
“custody” in the Name Act in order to ensure consistency.  Assuming that the family law
legislation were changed so that the new terminology referred to “parental responsibility”
or “shared parenting”, it might also affect the Name Act substantively in that it might no
longer be clear which parent may apply to change a child’s name and which parent must
consent.  As a result, it appears that the Name Act would need to be amended to clarify
who can apply to change a child’s name and what consents are required.

(o) School Act

(i) Terminology

Section 1 defines “guardian of the person”, in reference to a student or child, as “guardian
of the person of the student or child within the meaning of the Family Relations Act”.61

“Parent” is defined in s. 1 as (a) the guardian of the person of the student or child, (b) the
person legally entitled to custody of the student or child, or (c) the person who usually
has care and control of the student or child.  A parent is required by s. 13 of the Act to
enroll his or her child in an educational program.

(ii)       Discussion

The definition of “guardian” in this Act explicitly incorporates the definition of “guardian
of the person” provided in the FRA.  As a result, any change to the meaning of guardian
in the FRA would affect the meaning of guardian in the School Act.  Similarly, if the term
“custody” were eliminated from FRA, it would also affect the meaning of the phrase
“person legally entitled to custody” in the School Act.

(p) Vital Statistics Act

(i) Terminology

This Act deals with the reporting and registration of births, marriages and deaths as well
as related issues.62  Section 10 deals with the alteration or addition of a child’s given
names.  Subsection 10(2) provides that “[b]oth parents, the surviving  parent, the
guardian of the child or the child after the child has attained the age of 19 years” may
apply to change the child’s name.  If the director is satisfied that the application is made
in good faith and if the prescribed fee is paid, the director must record the name change.

                                                          
61 School Act, R.S.B.C. 1996, c. 412.
62 Vital Statistics Act, R.S.B.C. 1996, c. 479.
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(ii)       Discussion

From a reading of s. 10(2), it would appear that the consent of both parents, (if they are
both still alive) or the consent of the child’s guardian is required in order to effect a name
change.  No definition of “parent” or “guardian” is provided in the Act.  As a result, the
meaning of “parent” and “guardian” in the Act must be ascertained by reference to any
available case law as well as the definitions of these terms provided in other provincial
statutes, such as the FRA.  Any change to the meaning of guardianship under the FRA, or
the elimination of this term from the FRA could have an impact on the meaning of
“guardian” in the Vital Statistics Act, as well as other provincial acts that use the term
“guardian” but do not define it.

(q) Wildlife Act

(i) Terminology

Section 17 of the Act deals with youth hunting licences.63  It provides that a hunting
licence must not be issued to a person under 19 years of age unless a “parent or guardian”
applies for the licence and signs a written undertaking.

(ii) Discussion

As in many of the statutes discussed above, this section distinguishes between “parent”
and “guardian”.  Where such language is used, it is unclear whether a parent who does
not share joint custody or joint guardianship of the child would be entitled to Act
pursuant to the statute.  Presumably a person in this situation would still be a “parent”
within the meaning of the Act even though they are not a “guardian”.  It would seem that
the language used in this section and in many other statutes seeks to differentiate between
a biological or adoptive “parent” and a “guardian” who is not the child’s parent.  While
the meaning of the language is not entirely clear, it does not appear that it would be
rendered less clear by changing the language of “custody” and “access” in the Divorce
Act or FRA.

(r) Workers Compensation Act

(i) Terminology

Section 10(4) provides that an application under the Act filed by “a parent, guardian or
the Official Guardian” for compensation of an infant child of a deceased worker is a valid
election on behalf of that child (i.e. which prevents the bringing of a civil action).64

Neither “guardian” nor “parent” is defined under the Act.
                                                          
63 Wildlife Act, R.S.B.C. 1996, c. 488.
64 Workers Compensation Act, R.S.B.C. 1996, c. 492.
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(ii)       Discussion

See the discussion under the Wildlife Act above.  The same considerations apply to the
Workers Compensation Act.

OPTIONS FOR ADDRESSING TERMINOLOGY ISSUE

As illustrated by the discussion above, changing the terminology of custody and access
under the Divorce Act and/or the FRA would have an impact on many other pieces of
provincial legislation.  In some cases, the impact would be minimal and could be
remedied by changing a few words in the provincial statute (e.g. Legal Profession Act).
In other cases, however, the impact could be quite significant (e.g. Child Support
Guidelines and BC Benefits legislation).

Other jurisdictions have dealt with this issue in different ways.  The Washington State
Parenting Act includes a deeming provision that indicates which parent is the child’s
“custodian” for the purposes of other state and federal statutes that require a
determination of custody.65  The child’s “custodian” is the parent designated as custodian
in a parenting plan or, if there is no designation in the parenting plan, the parent with
whom the child is scheduled to reside the majority of the time.  Neither the United
Kingdom Children Act 1989 nor the Australian Family Law Act include a deeming
provision.  However, both of these Acts made comprehensive changes to family
legislation, including terminology, model of post-separation parenting, child
maintenance, child protection and spousal maintenance.  By making changes to numerous
areas of family law in one piece of legislation, these jurisdictions were able to ensure
more consistency in the terminology used in different areas of family law.  Nevertheless,
changes to other pieces of legislation were still required in these jurisdictions to reflect
the new terminology.

There does not appear to be any information readily available concerning whether the
changes in terminology to child custody and access legislation in Washington, the United
Kingdom and Australia had a significant impact on the operation of other statutes in these
jurisdictions.66  However, further research into this question would be desirable in order
to determine whether any information can be obtained on this issue from other
jurisdictions.

Assuming that significant changes to other pieces of federal and provincial legislation in
Canada concerning the family are not contemplated at the present time, it would not
appear that the approach adopted in the UK or Australia is of assistance in dealing with
the terminology issue.  As a result, it would appear that there are at least three possible
options for addressing the terminology issue in the Canadian context.

                                                          
65 Wash. Rev. code 26.09.285.
66 Oregon is not mentioned in this section because it did not change the term “custody” in its legislation.
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The first option is to include a deeming provision similar to that found in the Washington
Parenting Act in the Divorce Act or the FRA.  The advantage of such an approach is that
it would be much easier and less complicated than making amendments to all the
individual provincial acts and regulations that currently use the terminology of custody
and access.  However, there are several disadvantages of such an approach.  First, such a
deeming provision represents a return to the adversarial and controversial language of
custody and access, and as such is inconsistent with the objectives of changing
terminology in the Divorce Act and the FRA.  Second, there is a danger that the deeming
approach may be overly simplistic in that it fails to take into account the different ways in
which the concepts of “custody”, “access” and “guardianship” operate in the different
pieces of legislation.  For example, as discussed above, the meaning of “custody” in the
context of the CFCSA is significantly different from the meaning of “custody” under the
FRA.  Third, the experience in Washington suggests that such a deeming provision may
be confusing for parents.  A recent research study in Washington found that many parents
were confused about the purpose and meaning of the designation of a custodian in the
parenting plan.  Many parents thought this provision overrode joint decision-making
provisions contained in their plans.67

The second option is to review the various provincial statutes and regulations that use the
terminology of “custody”, “access”, and “guardianship” and determine where changes in
terminology are required in response to changing the terminology in the Divorce Act
and/or FRA.  The advantage of this approach is that it would better ensure that the
terminology used is appropriate for the particular context of each statute.  The
disadvantage of such an approach is that it is more time-consuming than the deeming
approach.

A third possible option would be to include a deeming provision in the FRA but also to
assess each provincial statute and regulation to determine whether a deeming provision
“works” in the context of a particular act or regulation.  For example, where only one
minor section of an act mentions the words “custody” or “access”, a deeming provision in
the FRA would likely suffice to deal with any confusion (e.g. B.C. Evidence Act).  In
contrast, as discussed above, a deeming provision may not be adequate or appropriate to
deal with the issues raised by the CFCSA .  The main challenge of adopting this approach
would appear to be trying to determine which statutes can be dealt with through a
deeming provision and which cannot, and ensuring that the deeming provision only
affects the desired pieces of legislation.

It is difficult to make a recommendation as to the desired approach to this issue without
further analysis and research.  However, on a preliminary assessment of the issue, it
appears that the preferred approach would be to assess the need to change the
terminology in the various provincial statutes on a case-by-case basis rather than
including a deeming provision in the FRA.

                                                          
67 Dr. Diane Lye, Washington State Parenting Act Study (Olympia: June 1999) [unpublished] at
Chap. 1, p. 19.
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It is important to bear in mind, however, that even if terminology were changed in each
piece of provincial legislation to ensure consistency with the FRA, changing the
terminology of custody and access could still pose significant problems for some
provincial program areas.  Specifically, any change in terminology that made the
distinction between the primary residential parent and the access parent less clear would
have an impact on several provincial program areas that depend upon the current
custody/access model in administering their programs.  As discussed above, BC Benefits
and the Family Maintenance Enforcement Program are two program areas that would be
affected by a change in terminology that rendered the distinction between the custodial
and access parent less clear.

V DISCUSSION OF REFORMS TO CUSTODY AND ACCESS LAWS IN
FOUR FOREIGN JURISDICTIONS

In recent years, a number of jurisdictions with legal systems similar to Canada’s have
made significant changes to their laws governing child custody and access.  Four of these
jurisdictions will be discussed in this paper: Washington State, Oregon State, the United
Kingdom and Australia.  These jurisdictions were chosen for several reasons.  First, each
of these jurisdictions has made significant changes to its family law over the past decade,
including changes to the terminology of “custody”, “access” and “guardianship”.
Second, the new legislation has been in effect in these jurisdictions for a number of
years68 and, as a result, some evaluation material concerning the impacts of the
legislation is available.  Third, the variation in the approaches to family law reform taken
by these four jurisdictions provides a useful starting point for considering the legislative
options for family law reform in Canada.

This section of the paper will briefly summarize the legislative changes in each of the
four jurisdictions, with a focus on changes to terminology.  The available evaluation
research concerning the impacts of the legislative changes will also be summarized.  For
a more detailed discussion of these four jurisdictions, the reader is directed to Appendix
E of this report.  Although none of the evaluation data is conclusive in terms of the
effects of the legislation, the available research indicates that the legislation has not yet
had positive benefits in terms of reducing litigation and conflict between parents.

WASHINGTON STATE

In 1987, Washington State made significant changes to its divorce and child custody law
in the form of the Washington State Parenting Act (the “Parenting Act”).69  The
following chart summarizes the changes in child custody and access terminology brought
about by the new Act.

                                                          
68 The new legislation has been in effect in these jurisdictions from a minimum of three years in Oregon to
a maximum of 12 years in Washington.
69 1987 Wash. Laws 2015-42 (codified as Wash. Rev. Code 26.09 and following).
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Changes in terminology
Old Act New Act
custody decree parenting plan
visitation parenting time

custody/visitation
parenting functions allocated through parenting plan that
sets out residential schedule and allocates decision-
making authority between parents

rights parenting responsibility/ parenting functions

custodian parent with whom the child is scheduled to reside the
majority of the time

reasonable visitation specifics of residential schedule set out in parenting plan
sole custody sole decision making authority
joint custody mutual decision making authority

In the Washington State legislation, the primary tool used to structure post-separation
parenting is the parenting plan.  The parenting plan is the cornerstone of the Act, and
even where parents are unable to agree on a parenting plan and court proceedings are
necessary, the court order (called a “parenting order”) is made in the form of a parenting
plan.  The objectives of the parenting plan include providing for the child’s physical care,
setting out the authority and responsibilities of each parent with respect to the child,
minimizing parental conflict, and encouraging parents to resolve their disputes under the
parenting plan instead of through the court system.70  The parenting plan is the vehicle by
which “parenting functions” are allocated between the parents.  These parenting functions
include maintaining a loving, stable, consistent and nurturing relationship with the child,
attending to the daily needs of the child, attending to the child’s education, and providing
financial support for the child.71

Since the passage of the Washington Parenting Act in 1987, two studies have been
conducted in an effort to determine the impact of the new Act on divorcing families.  The
first of these studies was conducted shortly after the passage of the 1987 Parenting Act.72

The second study was started in 1998 and the research results were published in June
1999.73  These studies are discussed in more detail in Appendix E.

The results of these studies indicate that the Parenting Act has not yet succeeded in
meeting its ambitious goals.  While there appears to be strong policy support for the goals
of the Act, particularly among professionals involved in the family law system, to date it
does not appear that the Act has had a significant impact on the reality of post-separation
parenting.  For the most part, children continue to live with one parent following divorce
and it is that parent who exercises control over significant decisions concerning the child.

                                                          
70 Wash. Rev. Code, s. 26. 09.184.
71 Wash. Rev. Code, s. 26.09.004.
72 J.E. Dunne, E.W. Hudgins, J. Babcock, “Can Changing the Divorce Law Affect Post-Divorce
Adjustment?” [unpublished].
73 Supra note 67.
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In general, non-residential parents continue to play a limited role in children’s lives, with
the every-other-weekend schedule predominating.  Nor do the research results indicate
that the Act has reduced conflict between divorcing parents or improved children’s lives.
In fact, in some circumstances, it appears that the new Act may have increased conflict
between parents, since the mutual decision-making provisions contained in most
parenting plans provide a fresh source of conflict for some parents.

OREGON STATE

The changes to Oregon State’s family legislation in 1996-7 were largely modeled on the
Washington State Parenting Act.  There are two main differences between the Oregon
and Washington legislation.  The first is that Oregon continues to use the terminology of
“custody” while Washington has replaced this term with “parental functions” and
“parenting plans”.  Second, under the Oregon legislation, parents only file a parenting
plan at the end of the divorce proceedings.  Unlike the Washington Act, Oregon’s
legislation has no provision for a temporary parenting plan.

The main changes in terminology in Oregon were replacing “visitation” with “parenting
time” and replacing custody “awards” with the “parenting plan”.  The term “custody”
was retained in the new legislation.74

Changes in terminology
Old Act New Act
visitation parenting time
award parenting plan

The model of post-separation parenting under the Oregon legislation encourages parents
to come to their own agreements concerning residential arrangements and decision-
making authority.  As with the Washington Act, the parenting plan is a central feature of
the legislation and is the primary tool for structuring post-separation parenting.  The
intention is that parents will use the parenting plan to arrive at arrangements that best fit
their particular needs and circumstances.

As of the date of writing this paper, no formal evaluation of the Oregon reforms had been
done.75  The only information that I was able to obtain concerning the Oregon reforms
was an article written by Mr. Hugh McIsaac, an Oregon mediator and one of the authors
of the revised Oregon legislation.76  While Mr. McIsaac’s impression is that the impact of
                                                          
74 The reasons for preserving the term “custody” appear to be mainly pragmatic.  The Oregon Task Force of
Family Law decided not to recommend changing the word custody because it was felt that the legislation
would not be passed in the legislature if such a change were recommended.  However, the consensus of the
Task Force was that the word custody should be changed at some future date.  See Hugh McIsaac article
infra note 76 at p. 175.
75 Telephone conversation with Hugh McIsaac, September 20, 1999.
76 Hugh McIsaac, “Changing the Paradigm: The Effect of Recent Family Law Legislation in England,
Australia and the United States” (1998) 16:2 Mediation Quarterly 163.
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the new Oregon legislation has been positive, it does not appear that any research data is
available to lend support to this perspective.

UNITED KINGDOM

Of the four foreign jurisdictions discussed in this paper, the UK was the second one after
Washington to amend its family law legislation.  The Children Act 1989 received Royal
Assent in 1989, but did not come into effect until 1991.77  The Act represents a
comprehensive reform of various aspects of the law relating to children.  In addition to
orders with respect to children in custody and access proceedings, the Act also deals with
child protection, day care, community homes, fostering arrangements and local authority
support for children and families.  Only the provisions of the Act concerning post-
separation parenting of children will be addressed below.

The UK Act has replaced the terms “custody” and “access” with the terms “parental
responsibility”, “residence” and “contact”.  The changes in terminology were intended to
encourage parents to focus on co-operative arrangements for caring for their children and
to provide more flexibility in childcare arrangements.78  The old custody and access
orders no longer exist.  Instead, the court may make four types of parenting orders:
residence orders, contact orders, specific issues orders and prohibited steps orders.

Changes in terminology
Old Act New Act

custody residence order/parental
responsibility

sole custody
sole parental
responsibility/residence
order

joint (legal) custody shared parental
responsibility/residence
orders

access contact order
guardian guardian

no equivalent

prohibited steps order
(whereby a specific step
cannot be taken without the
consent of the court)

no equivalent
specific issues order (to deal
with a particular aspect of a
dispute)

                                                          
77 Children Act 1989 (UK), 1989, c. 41.
78 Family Law Council,  “Letter of Advice to the Attorney-General on the Operation of the (UK) Children
Act 1989, (March 10, 1994) [Unpublished] at 6.
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The central feature of the UK model of post-separation parenting is the notion of parental
responsibility.  Parental responsibility is defined in s. 3(1) of the Act as “all the rights,
duties, powers, responsibilities and authority which by law a parent of a child has in
relation to the child and his property”.  Under the Act, the default position is that both
parents have parental responsibility for the child and can make significant decisions
concerning the child alone and without consultation with the other parent.79  Another key
feature of the UK legislation is the principle of non-intervention by the courts set out in s.
1(5) of the Act. This section has been interpreted to mean that there is a presumption
against the courts making any order in family law proceedings.80  In effect, then, there is
a presumption in favour of shared parenting, since shared parenting is the default position
under the Act.81

As well as replacing the concept of parental rights with the notion of parental
responsibility, the Act replaces the old “custody” and “access” orders with four types of
orders: 1) residence orders, 2) contact orders, 3) specific issues orders and 4) prohibited
steps orders.  A residence order defines the person or persons with whom the child is to
live.  A contact order requires the person with whom the child lives or is to live to allow
the child to visit with another person.  A specific issues order deals with a dispute over a
particular aspect of parental responsibility.  A prohibited steps order requires that a
particular step not be taken without the approval of the court.

No comprehensive evaluations of the UK reforms were available as of the date of writing
this paper.  The main sources of information concerning the impact of the new UK Act
are academic articles concerning various aspects of the reforms.  While the picture they
provide of the new legislation is not complete, these articles do provide some insight into
the effect of the reforms.

The available research indicates that the Act has not succeeded in reducing litigation
concerning custody and access.  For example, the number of contact orders increased by
117% between 1992 and 1996.82  Recent statistics obtained from the UK Government
suggest that litigation concerning access and contact is not decreasing in the longer
term.83  For some parents, the reforms appear to have assisted them in arriving at a co-
operative parenting arrangement, while for others the Act’s emphasis on shared parental
responsibility seems to have expanded the range of issues to fight about.  Second, the
emphasis on contact seems to entail a corresponding lack of emphasis on family violence
as a relevant factor in contact arrangements.  Third, it appears that while co-operative

                                                          
79 This only applies where the parents were married at the time of the child’s birth.  Where the parents are
unmarried, only the mother has parental responsibility unless the father acquires it by court order or with
the mother’s consent.
80 For an interesting discussion of whether s. 1(5) was intended to be a presumption against court
intervention or whether it simply incorporates the common sense advice that if a court order is not useful
there is no point in making it, see Andrew Bainham, “Changing families and changing concepts –
reforming the language of family law” (1998) 10:1 CFLQ 1.
81 See Justice Richard Chisholm, “Four Theories: Assessing the Impact of the Family Law Reform Act
1995” The 7th National Family Law Conference, Canberra, October 1996 at 118.
82 Gwynn Davis, “Privatising the Family?” [1998] Family Law 614 at 615.
83 Statistics obtained from UK Court Services, December 6, 1999.
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parenting arrangements are the ideal under the new Act, these arrangements are difficult
for many parents to maintain over the long-term, and may result in on-going conflict
between some parents.  Finally, arrangements for post-separation parenting appear to be
quite fluid and unstable.  As a result, an emphasis on imposing one model of post-
separation parenting on families does not seem to reflect the reality that these
arrangements will often change over time.

AUSTRALIA

Australia made significant changes to its Family Law Act in 1995, with the passage of the
Family Law Reform Act.  The legislative changes, effective June 1996, were largely
modeled on the family law reforms carried out in the United Kingdom in 1989. The new
Act was intended to change attitudes by encouraging separating and divorcing parents to
focus on their children’s interests instead of their own, to remain involved with their
children following separation, to share parenting responsibilities, and to resolve custody
issues through agreement instead of through litigation.84

The major changes in child custody and access terminology brought about by the Family
Law Reform Act 1995 are summarized below.  The Australian Act is largely modeled on
the UK Children Act 1989, and the terminology used in the Act reflects this fact.

Old Act New Act
Guardianship Parental Responsibility

Custody Residence/Parental
Responsibility

Access Contact
Welfare of the child Best interests of the child
Child Agreement Parenting Plan
Order for Guardianship, Custody, Access or Maintenance Parenting Order

One of the differences between the Australian and UK legislation is that the Australian
legislation provides for parenting plans.  Unlike the approach in Washington and Oregon,
however, parenting plans are optional in Australia.  Parents may agree upon a parenting
plan dealing with one or several aspects of a child’s care, including residential
arrangements, contact arrangements, child maintenance and other aspects of parental
responsibility.85  Completed parenting plans may be registered in court.86  Once
registered, parenting plans may not be varied, but may be revoked by an agreement in
writing between the parties.87  The experience to date in Australia indicates that parenting
plans are rarely used.  In fact, more child agreements were registered under the old Act

                                                          
84 H. Rhoades, R. Graycar and Margaret Harrison, “The Family Law Reform Act 1995: Can changing
legislation change legal culture, legal practice and community expectations?”  Interim Report, April 1999
[Unpublished] at 7-8.  See also Chisholm article, supra note 81 at 119.
85 Family Law Act, s. 63C.
86 Ibid., s. 63E.
87 Ibid., s. 63D.



39

than parenting plans under the new Act.88  Problems with the existing parenting plan
system include the cumbersome registration and amendment requirements.

As of the date of writing this paper, two evaluations were available concerning the impact
of the changes to the Australian Family Law Act.89  As yet, both of these studies are
unpublished.  The methodology for both of the studies was qualitative, consisting
primarily of personal interviews with professionals working in the family law field,
including judges, registrars, family law barristers and solicitors, counsellors and
mediators.  Because of the qualitative methodology of the research, it is difficult to know
whether the research findings are reflective of the general experience of parents and
professionals under the new legislation.

Several patterns are suggested by the two Australian studies.  First, the principle of the
child’s right to contact is being given more weight than any other principle under the Act,
including the provisions concerning family violence.  The result of this is that it is more
difficult for applicants to obtain a no contact order concerning the other parent at the
interim stage, and it is also more difficult for residential parents to relocate, whether at
the interim stage or at a later stage of the proceedings.  The emphasis on contact is also
resulting in more generous orders for contact being made than under the previous Act.

Second, the balance of power between parents also appears to have shifted as a result of
the new Act.  Many fathers believe that they have more “rights” under the new legislation
and some believe that a 50/50 parenting arrangement is the norm under the new
legislation.  For their part, many mothers think they have to agree to more generous
contact arrangements and that they cannot relocate.  Third, the Act has not yet met its
objective of decreasing litigation and conflict in family matters.  On the contrary, there
has been an increase in applications for parenting orders (e.g. residence, contact) as well
as an increase in applications alleging breaches of parenting orders.  In addition, the
research suggests that the Act is not reducing conflict between parents, but is instead
reinforcing their pre-existing dispositions.  For some parents, the new provisions seem to
promote settlement by increasing the range of parenting options available.  For others,
however, the new provisions can be used as a tool for harassing and controlling the other
parent.

VI OPTIONS FOR REFORM

The options below are arranged according to the terminology used to describe child
custody and access.  The reason for the focus on terminology is that this was a key issue
before the Special Joint Committee and is also a key issue in current federal/
provincial/territorial discussions on child custody and access.  Terminology is also a key
issue for many advocacy groups concerned with child custody and access reform and has
received significant media coverage.  Despite the focus on terminology, the issues of the

                                                          
88 Rhoades et al study, supra note 84 at 26.
89 Rhoades et al. study, supra note 84.  J. Dewar et al., “Parenting, planning and partnership:  The impact of
the new Part VII of the Family Law Act 1975” (March 1999) [unpublished].
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BIOC test and the model of post-separation parenting will also be discussed, as they are
closely related to the issue of terminology.  This part of the paper will discuss the three
issues of terminology, post-separation parenting and BIOC test under each of the options.
Where the same considerations apply to more than one option, it will refer to the
discussion under the previous option to avoid repetition.

The options were developed from the following sources: an options paper prepared for
the federal government by Brenda Cossman, discussions with B.C. Ministry of Attorney
General staff, and research concerning legislative reforms in other jurisdictions.  Options
One, Three and Four reflect the three options identified in the federal discussion paper.
Option Two is a hybrid of Options One and Three.  Option Five assumes that
terminology is changed in the Divorce Act with no corresponding change in the British
Columbia Family Relations Act.

In evaluating the options for reform, I will draw on the objectives listed in Part II of this
paper, as well as the experiences in the four foreign jurisdictions discussed in Part V.  As
with the rest of this paper, the discussion of the legislative options will focus on the
Family Relations Act, not the Divorce Act.  Because of the differences between the two
acts (e.g. concept of guardianship, BIOC test), caution should be exercised in applying
the comments below to the Divorce Act.

For each of Options One through Three, a brief schematic of what the new legislation
might look like is included at the end of the discussion of each option.  The schematics
are intended to illustrate what each option might look like if it were transformed into
legislation.  The schematics assume that court orders remain the way of dealing with
contested custody and access matters, although the terminology and meaning of the
orders would vary under the different options.  Another possibility under any of the five
options would be to implement a scheme of parenting plans, under which all court orders
and agreements would be in the form of parenting plans setting out the child’s residential
schedule and the decision-making responsibilities of both parents.  Washington State and
Oregon are two examples of jurisdictions that use a parenting plan model.  Schematics
are not provided for Options Four and Five, because they are not desirable options, for
the reasons discussed below.

OPTION ONE: MAINTAIN EXISTING TERMINOLOGY OF “CUSTODY”, “ACCESS” AND
“GUARDIANSHIP” IN DIVORCE ACT AND FRA

This option maintains the existing terminology of “custody” and  “access” in the Divorce
Act and the FRA.  It also preserves the term “guardianship” in the FRA.  While preserving
the existing terminology, it would be possible to change other aspects of the FRA and the
family law system in an effort to better serve the interests of children, reduce conflict
between parents and ensure the participation of both parents in children’s lives.  For
example, the use of Parenting After Separation (PAS) programs could be expanded in
British Columbia.  These PAS programs provide information to parents on topics such as
children’s reactions to separation and divorce, how to develop co-operative parenting
approaches and the effect of parents’ behaviour on children’s adjustment to separation
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and divorce.  Another possibility would be to expand the use of alternative dispute
resolution processes, such as mediation, in an effort to reduce conflict between parents in
custody and access proceedings.

a) Terminology

Under this option, the existing terminology of “custody” and “access” would continue to
be used in both the Divorce Act and the FRA.  The term “guardianship” in the FRA would
also be preserved.  No new terminology would be introduced into either act.

The key disadvantage of this option is that it fails to address the negative connotations
associated with the words “custody” and “access”.  The existing terminology of custody
and access is drawn from the criminal law and the law of property.  From a property law
perspective, the term “custody” reflects outdated notions of ownership of children by
their parents, historically by the father.90  Similarly, the term “access”, in property law
terms suggests the right to enter or pass over adjoining land.91  In the criminal context,
“custody” suggests incarceration, while “access” suggests a prisoner’s privilege to see his
or her lawyer.92

Many commentators believe that the words themselves encourage separating parents to
view their children as property to be fought over, rather than encouraging parents to focus
on their children’s needs and interests.93  There is a widespread view that because of the
connotations associated with the words “custody” and “access”, these words are
inappropriate to describe the post-separation relationships of parents and children.  This
view is reflected in the changes to family law terminology made in other jurisdictions, as
well as in many of the submissions to the Special Joint Committee.  The fact that there
appears to be widespread support among advocacy groups and others for a change in
terminology is in itself a significant disadvantage of this option.

Another criticism of the existing terminology is that it promotes a sense of “winners” and
“losers” in custody and access disputes.  The “win-lose” orientation associated with the
existing terminology is felt to increase conflict between separating parents.94  Many
commentators believe that changing the existing terminology of custody and access is a
crucial step in trying to reduce conflict and promote cooperation between parents
following separation and divorce.95

Despite concerns about the words “custody” and “access”, there are several arguments in
favour of preserving the existing terminology.  First, it would ensure more legislative
stability and clarity, at least in the short term.  The existing terminology, while it is not
                                                          
90 Family Law Council, “Patterns of Parenting After Separation” (Australia, April 1992) [unpublished] at
25.
91 Ibid. at 26.
92 Supra note 2 at 19.
93 See for example witnesses’ comments quoted in Special Joint Committee Report, supra note 2.
94 Supra note 2 at 20.
95 Ibid. at 19.
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entirely clear96, is widely used and understood by family law professionals and members
of the public.  Changes to the existing terminology would undoubtedly cause confusion
for members of the public as well as legal professionals.  For example, in Australia, legal
professionals continued to have divergent views as to the meaning of the new
terminology, even after the legislation had been in force for a few years.  This confusion
about what the new terminology means would be avoided if the existing terms were
preserved.  It would also ensure that no confusion would be caused to other British
Columbia legislation that uses the terminology of “custody”, “access” and
“guardianship”.

Another advantage of keeping the existing terminology is that there is little indication
that changing terminology will actually result in benefits for children or parents.  There is
a strong belief among many commentators that the existing terminology in itself is
responsible for promoting conflict and litigation among separating parents.  However, the
experiences of other jurisdictions suggest that changing terminology and the model of
post-separation parenting may not reduce conflict or litigation.  In fact, changing
terminology may actually result in an increase rather than a decrease in litigation.97  In
addition, the experience in other jurisdictions, such as the UK and Australia, suggests that
changes in terminology that are intended to encourage parents to focus on their children’s
interests rather than parents’ rights may result in some parents’ more vigorously asserting
their “rights” in relation to their children.  For some parents, (i.e. those already inclined to
settle their disputes through agreement), an emphasis on co-parenting may be beneficial,
but for others the increased contact with the other parent and emphasis on shared
decision-making may lead to more opportunities for conflict.

b) BIOC Test

Regardless of the terminology used in the Divorce Act or the FRA, the best interests of
the child (BIOC) test would continue to be the paramount consideration when the court is
called upon to decide issues concerning custody and access.  As discussed in Part IV of
this paper, under the current family law system the court is directed to consider the BIOC
in making custody and access determinations under either the Divorce Act or the FRA.
The main difference between the two Acts in this regard is that the Divorce Act does not
specify what the BIOC entails, while the FRA sets out a list of five factors for the court to
consider.98  Similarly, in each of the foreign jurisdictions discussed in this paper, the
BIOC is still the paramount consideration where the court is called upon to decide issues
relating to custody and access.

Given that a significant objective of legislative reform in this area is to focus on
children’s interests rather than parents’ rights, it seems appropriate that the BIOC remain
the dominant consideration in both the Divorce Act and the FRA in deciding custody and

                                                          
96 See discussion of the confusion surrounding the effect of joint guardianship in Part IV of this paper.
97 See discussion of UK and Australia in Part V of this paper.  The available statistics indicate that litigation
has actually increased in the years following the implementation of the new terminology.
98 See Divorce Act, s. 16(8) and Family Relations Act, s. 24.
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access issues.  However, changing the terminology of custody and access and the model
of post-separation parenting could affect the criteria that should be included in or given
priority under the BIOC test. The following discussion will discuss the main issues
concerning the present BIOC test under the FRA, as well as options for modifying the
BIOC.  Since the issues concerning the BIOC are very similar for each of the five
options, the following discussion is also applicable to the subsequent options.  As a
result, the discussion of the BIOC in each of the subsequent options will be brief, and will
deal only with the issues specific to each option.  As with the rest of this paper, the focus
is on the FRA and not the Divorce Act.  Despite this focus on the FRA, it is important to
note that there are more compelling reasons for modifying the BIOC test under the
Divorce Act than there are for modifying the FRA test.  This is because the current BIOC
test under the Divorce Act provides little guidance as to how the court is to apply the
principle of the BIOC.  As a result, a stronger argument can be made in favour of the
need to modify the BIOC test at the federal level to provide more guidance to the court.
In contrast, the FRA provides a list of BIOC factors for the court’s consideration.

Regardless of the terminology of custody and access used in the FRA, there would appear
to be three main options in terms of the BIOC test.  The first option is to maintain the
existing BIOC test as set out in s. 24 of the FRA.  The second option is to amend the
BIOC test by adding additional factors.  The third option is to have a weighted BIOC test,
in which one or more BIOC factors would be given more weight.  This third option could
also be combined with the second option, resulting in a weighted BIOC test with
additional factors.

In considering which of the BIOC options is preferable, there are competing values that
must be balanced.  On the one hand, there is a desire to ensure that custody and access
decisions are based on acceptable and objective criteria.  In addition, there is a desire to
make custody decisions more predictable in order to encourage parents to settle custody
and access disputes without proceeding to court.99  However, the goals of providing
guidance to the court and increasing predictability must be balanced against the goals of
ensuring that the BIOC test is workable and that children’s best interests are given
appropriate consideration in each individual case.

The present BIOC test in the FRA appears to be fairly well suited to the present
terminology and model of custody and access.  The existing BIOC factors do not
prioritize any one factor to the exclusion of the others.  In this, they are consistent with
the existing model of post-separation parenting, which does not presume that one model
of post-separation parenting should be adopted.  Another advantage of maintaining the
existing BIOC factors is that there is case law that has developed concerning the
application of the existing BIOC test.  As a result, maintaining the existing test would
prevent some uncertainty and confusion from being introduced into this area of the law.
The main disadvantage of the current FRA test is that it does not direct the court to
consider some factors that are of importance in terms of the BIOC, such as family
violence or which parent has been the child’s primary caregiver.  In addition, unlike a
                                                          
99 See The American Law Institute, Principles of the Law of Family Dissolution:  Analysis and
Recommendations, Tentative Draft No. 3 (Philadelphia: American Law Institute, 1998) at 25.
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weighted BIOC test, the present BIOC test makes it more difficult to predict how a court
will balance the BIOC factors in a given case.

The second option for the BIOC would be to retain the existing test but to modify it by
adding more factors and/or replacing some of the existing factors.  The Special Joint
Committee’s Report recommends that a list of fourteen BIOC factors be adopted instead
of the current section of the Divorce Act dealing with the BIOC.100  For its part, the
Canadian Bar Association recommends a BIOC test comprised of twelve factors.101

There are some important considerations that should perhaps be added to the existing
BIOC test, such as the importance to the child of having an ongoing relationship with his
or her parents102, any family violence perpetrated by any party applying for custody or
access, and the care-giving role played by each parent.  While there are good reasons for
including a few additional factors such as these within the BIOC test, the desire to make
the BIOC test more specific must be balanced against the need for the BIOC to be
workable.  In my opinion, a BIOC test containing twelve or fourteen factors is too long
and would be difficult for the court to apply.  A better approach, in my view, would be to
add a few more key factors to the BIOC test, such as the three just mentioned, but to
ensure that the BIOC test does not become a lengthy and unwieldy checklist.

The third option for the BIOC test would be to direct the court to give more weight to one
or more factors within the BIOC test.  This option could also be combined with the
option of adding additional factors to the BIOC test.  The main advantage of this option is
that it would make custody and access determinations more predictable, since the court
would be directed to give the most weight to one factor over the others.  A weighted
BIOC test would make it easier for parents and their counsel to predict the outcome of
custody disputes, and in so doing, could promote greater settlement of disputes.  A
weighted BIOC test would also be much easier for the courts to apply, and would provide
more assurance that custody and access decisions were not based on irrelevant or
inappropriate criteria.

The main disadvantage of a weighted BIOC test is that it would likely mean that a
particular pattern of post-separation parenting would predominate in nearly all cases.  For
example, if the BIOC test stated that the court should give more weight to which parent
has been the child’s primary caregiver, this factor would likely override any other
considerations listed in the BIOC test, and render the other factors superfluous.103

Similarly, if the BIOC test were weighted to favour joint custody, (by this or another
name), it would tend to minimize the importance placed on other BIOC factors.

                                                          
100 Supra note 2, Recommendation 16.
101 National Family Law Section, Canadian Bar Association, Custody and Access Review (May 1998) at 4.
102 While the FRA test does not include the principle of maximum contact with both parents as set out in s.
16(10) of the Divorce Act, access with the non-custodial parent is presumed to be in the child’s best
interests, unless there is evidence to the contrary.  As a result, while the current BIOC test does not contain
a presumption of contact, the child’s interest in having contact with the non-custodial parent is a factor that
the court already considers.  Nevertheless, it would be desirable to include this factor explicitly as part of
the BIOC test.
103 See for example the BIOC test in the Washington Parenting Act, which gives more weight to the
primary caregiver factor.
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Weighting the BIOC test as suggested by some women’s groups (i.e. a presumption in
favour of the primary caregiver) or by some fathers’ advocacy groups (i.e. a presumption
in favour of joint custody) would result in one pattern of post-separation parenting being
imposed on most families.  It would also likely result in the non-weighted BIOC factors
being given minimal consideration.  This would not be in the best interests of children or
their parents.

Therefore, it appears that the best option for the BIOC test under any of the five options
discussed in this report would be to preserve the existing BIOC test, but to add a few
important factors onto the existing test.  Factors that should be considered for inclusion in
the test are: 1) a provision dealing with family violence, 2) a provision concerning the
child’s interests in maintaining contact with both parents and 3) a provision concerning
the caregiving roles assumed by the parties.  The addition of a few factors to the BIOC
test has the following advantages.  First, it retains the certainty and stability of the
existing test.  Second, it includes several new factors that are also important to a
consideration of the BIOC.  Third, it keeps the number of listed BIOC factors at a
reasonable level.  Finally, it ensures that the BIOC test does not presume one particular
model of post-separation parenting.

In addition to the question of how or whether the BIOC test should be modified, a couple
of other issues concerning the BIOC are worth mentioning.  The first is the interaction
between the BIOC test and a preamble or statement of principles.  Currently, the FRA
does not contain a general statement of principles.  However, one of the
recommendations of the Special Joint Committee was that the Divorce Act be amended to
include a preamble to the effect that “divorced parents and their children are entitled to a
close and continuous relationship with one another”.104  The experience from other
jurisdictions suggests that the inclusion of such a preamble would be problematic in
either the Divorce Act or the FRA.  Unless it were extremely clear how such a preamble
or general statement of principles was intended to interact with the BIOC test, such a
preamble might override the BIOC factors.

The experience in Australia to date indicates that contact is being ordered even where it is
inappropriate (e.g. situations involving family violence) because of the general principle
that children have a “right” to regular contact with both parents.105  This is occurring
despite the fact that the BIOC test includes “family violence” and “family violence order”
as relevant considerations106.  In other words, the principle of maximum contact is
“trumping” the family violence factors listed in the BIOC test.107  The Australian
experience in this regard illustrates the desirability of avoiding a situation where a
statement of principles is included in the legislation with no guidance as to how the
principles should be applied or how they interact with other parts of the Act.

                                                          
104 Supra note 2, Recommendation 2.
105 Family Law Act, s. 60B(2)(b).
106 Family Law Act, s. 68F(2)(i) and (j).
107 See Dewar article supra note 89.  See also Chisholm article supra note 81.
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c) Model of Post-Separation Parenting

Assuming the existing terminology is maintained, the next question is whether the
existing model of post-separation parenting should also be preserved.  As discussed
above in Part IV, the most common order under the FRA is an order for one parent to
have sole custody of the children, while the other parent is granted access.  Joint custody
is also possible, although the court will not usually make an order for joint custody unless
it is evident that both parents are able to cooperate well on parenting issues.  In terms of
guardianship, an order for sole or joint guardianship may be made.  It appears that
agreements and orders providing for joint guardianship are becoming more popular and
more common in British Columbia, in part because they allow the non-custodial parent to
feel more involved in the child’s life.108

(i)         Elaborating on Guardianship

Within the existing terminology used in the FRA, minor changes to the model of post-
separation parenting could be made.  First, it would be possible to strengthen the notion
that parents may share decision-making responsibility even if they do not have joint
custody by elaborating upon the existing concept of joint guardianship under the FRA.
The FRA could define more clearly what is meant by joint guardianship and what
responsibilities guardians have towards the child.  This could make joint guardianship
orders more popular and more enforceable, since it would be clearer what responsibilities
parents were sharing under such an order.  It might be desirable to differentiate joint
guardianship following separation and divorce from the notion of guardianship outside of
the family dissolution context.  In the former situation, parental responsibilities are
divided between custody/access/guardianship, while in the latter situation guardianship
encompasses all rights and responsibilities of a parent or another person towards a child.

At the federal level, it would be more difficult to incorporate the notion of guardianship
within the existing legislative scheme.  Currently, only the concepts of “custody” and
“access” exist under the Divorce Act.  Custody involves day-to-day care of the child, as
well as decision-making responsibility concerning the child.  In other words, custody is a
broad concept that includes most elements of “guardianship”.  In order to allow a greater
role for the non-custodial parent under the Divorce Act, short of joint custody, it would be
necessary to elaborate on the concept of access or to introduce the concept of
“guardianship” into the legislation.  To elaborate on access, the role of the access parent
could be defined and/or expanded by the use of provisions such as s. 16(5) of the Divorce
Act, which provides that an access parent has the right to make inquiries and be given
information on the child’s health, education and welfare.

(ii)        Parenting Plans

Another option to consider within Option One, or within any of the five options discussed
in this report, is the use of parenting plans.  These plans set out the respective
                                                          
108 See Appendix C for an example of a joint guardianship order.
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responsibilities of parents in relation to their children following separation and divorce.
In each of the jurisdictions discussed in this paper that use parenting plans (i.e.
Washington, Oregon and Australia), the plans are filed with the court and the court plays
an oversight role with regard to them.  The parenting plans may be a mandatory and
central part of the custody and access legislation or they may be an optional component.
In Washington and Oregon, parenting plans are a key part of the legislative scheme.
Parents are expected to agree upon the division of parental responsibilities and the
residential schedule and to set the agreement down in the form of a parenting plan.
Where parents are unable to agree on a parenting plan by themselves or with the
assistance of mediation, the court will make an order deciding the custody and access
issues in the form of a parenting plan.  In Australia, parenting plans are optional under the
legislation, and are not widely used.

Oregon is an example of a jurisdiction that has incorporated mandatory parenting plans
within a legislative scheme that still uses the term “custody”.109  As a result, it does not
appear that a change in terminology is a necessary prerequisite to using parenting plans
under the FRA. Arguably, the focus on negotiating suitable residential and decision-
making arrangements in the parenting plan, rather than on custody and access, would in
itself encourage parents to focus on their children’s needs and interests instead of their
own.  Nevertheless, the choices available to parents concerning how they wish to allocate
their parental responsibilities under the parenting plan might be somewhat constrained by
the existing custody/access model.  This being said, the experience in Washington
indicates that most parenting plans conform fairly closely to what would have been
ordered under the previous custody/access regime.  This suggests that providing parents
with a broader range of post-separation parenting options may not necessarily result in a
much broader range of parenting arrangements.

If parenting plans were included in the FRA, it would be necessary to decide whether they
should be optional or mandatory under the legislation.  Other issues that would need to be
addressed concerning parenting plans under any of the five options include: the content
of parenting plans, the issue of temporary versus permanent parenting plans, the court’s
oversight role with regard to parenting plans, and the mechanisms for modifying and
revoking parenting plans.

A key issue with regard to a parenting plan scheme is whether it should be optional or
mandatory.  Under a mandatory scheme, where parents are unable to agree upon a
parenting plan, the court is called upon to make an order dealing with custody and access.
Under the mandatory parenting plan scheme used in Washington and Oregon, the court
make an order dealing with custody and access issues in the form of a parenting plan.
Under an optional scheme, the parents would decide whether or not they wished to use
the parenting plan provisions in the legislation.  However, it is important to note that the
Australian experience with optional parenting plans is that they are rarely used.  This
appears to be partly due to cost, as well as to cumbersome registration and amendment
requirements under the legislation.110  It is also important to note that parents may already
                                                          
109 Oregon did, however, change the term “visitation” to “parenting time”.
110 J. Dewar et al., supra note 89 at 78.
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agree upon parenting arrangements in a detailed separation agreement, and an optional
parenting plan provision in the FRA may therefore be unnecessary and superfluous.

In terms of the content issue, Washington requires parents to complete detailed parenting
plans that deal with the child’s residential schedule, the allocation of decision-making
authority and a dispute resolution mechanism.  Research concerning Washington’s
reforms indicates that many parents have found the parenting plan forms confusing and
hard to use.  Oregon’s legislation, on the other hand, provides that parenting plans may be
either general or detailed.  The only mandatory component of the Oregon plan is that
parents must agree on an access schedule for the non-custodial parent.  In deciding what
level of detail should be required in the parenting plan, the benefits of more specificity
(e.g. making it easier to enforce provisions of plan) must be balanced against the fact that
requiring more detail may create more potential for disagreement and confusion.

With regard to the issue of temporary and/or permanent parenting plans, the experience in
Washington suggests that requiring more than one parenting plan to be filed in court
proceedings would be ill-advised.  Washington’s Parenting Act requires that two
parenting plans be filed.  The temporary parenting plan sets out the child’s residential
schedule, the allocation of decision-making authority and provisions concerning child
support pending resolution of the separation and divorce proceedings.  The permanent
parenting plan is filed at the close of proceedings.  The dual parenting plan model has
been criticized for increasing conflict between parents by requiring them to deal with
parenting issues twice.  Because of these concerns, Oregon’s legislation only requires one
parenting plan to be filed at the close of proceedings, at which point it is hoped that
parents will be less emotional and more inclined to reach agreement.  Australia’s
legislation also only provides for one parenting plan.  Based on the experiences in
Washington, it does not appear that the dual parenting plan model is a desirable one.

Another issue that would have to be addressed if parenting plans were adopted under the
FRA is what role the courts would play in overseeing the plans.  Should the court not
interfere with the arrangements set out in the parenting plan agreement?  Or should the
court exercise an oversight role to ensure that the provisions of the parenting plan are
appropriate in the circumstances of the case?  If the court did exercise a supervisory role
under the legislation, it would be necessary to decide what standard of review would
apply.  There are a number of options with regard to the standard of review, varying in
terms of the deference given to parenting plan agreements.  At the deferential end of the
spectrum, the legislation could direct the court to defer to parenting plan agreements
unless a specific finding is made that the agreement is not voluntary or is harmful to the
child.111  Towards the less deferential end of the spectrum, the BIOC test could be
applied in reviewing parenting plans.

A final question that would have to be addressed concerning parenting plans is the issue
of modification.  The Washington legislation was recently amended to provide that the
court may modify a parenting plan, but only where there has been a substantial change in
the circumstances of the child and modification is in the BIOC.  Prior to this, parenting
                                                          
111 This is the recommendation made in the American Law Institute Report, supra note 99 at 80.
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plans could not be modified under the Washington legislation.  Given that the policy
behind parenting plans is to encourage parents to develop their own arrangements
concerning post-separation parenting, it seems reasonable that parents should be able to
modify their parenting plan by agreement.  Where only one parent wishes to modify the
parenting plan, the legislation must balance the need for stability in custody and access
arrangements against the need to recognize that these arrangements may need to be
modified over time.

d) Schematic of Option One

The following schematic illustrates what Option One would look like under the FRA.

(i)         Terminology

Changes in Terminology Definitions  
No change to “guardianship” •  Current definition of “guardianship” in s. 25 of FRA could

be maintained
OR

•  More detailed definition of guardianship could be
included in the FRA.

•   The court may allocate guardianship to one parent (i.e.
sole guardianship) or to both parents (i.e. joint
guardianship).

No change to “access” •  Access has same meaning as in current FRA
No change to “custody” •  Custody has same meaning as under current FRA.

However, if detailed definition of guardianship is adopted,
it may result in custody having slightly more restricted
meaning under FRA (i.e. sole custody may not involve
complete responsibility for decisions if there is joint
guardianship).

Court continues to make “custody”,
“access” and “guardianship” orders

•  The meaning of these orders would correspond with the
meaning of the terms above.

(ii) BIOC Test

The BIOC test continues to be the paramount consideration in making decisions
concerning the child’s care post-separation.  The current test under the FRA is preserved,
with the addition of a few factors.
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Current BIOC Test   New BIOC Test112

24(1)    When making, varying or rescinding an
order under this Part, a court must give paramount
consideration to the best interests of the child and,
in assessing those interests, must consider the
following factors and give emphasis to each factor
according to the child’s needs and circumstances:

(a) the health and emotional well being of the child
including any special needs for care and
treatment;

(b) if appropriate, the views of the child;
(c) the love, affection and similar ties that exist

between the child and other persons;
(d) education and training for the child;
(e) the capacity of each person to whom

guardianship, custody or access rights and
duties may be granted to exercise those rights
and duties adequately.

24(1)    When making, varying or rescinding an
order under this Part, a court must give paramount
consideration to the best interests of the child and,
in assessing those interests, must consider the
following factors and give emphasis to each factor
according to the child’s needs and circumstances:

(a) the health and emotional well being of the child
including any special needs for care and
treatment;

(b) if appropriate, the views of the child;
(c) the love, affection and similar ties that exist

between the child and other persons;
(d) education and training for the child;
(e) the capacity of each person to whom

guardianship, custody or access rights and
duties may be granted to fulfil those rights and
duties adequately;

(f) the caregiving role assumed by each person
applying for custody during the child’s life;

(g) any family violence perpetrated by any party
applying for custody, access or guardianship;

(h) the benefit to the child of having an ongoing
relationship with both parents.

(iii) Model of Post-Separation Parenting

Type of Order    Effect of Order
Sole custody/ sole guardianship •  Parent with sole custody and sole guardianship

is responsible for all decisions relating to day-
to-day care of child and significant long-term
decisions concerning child.

•  Role of non-custodial parent limited to day-to-
day care of child during access.

Sole custody/joint guardianship •  Child resides primarily with custodial parent.
•  Custodial parent has primary responsibility for

all matters affecting child.
•  Non-custodial parent has day-to-day

responsibility for children during access.
•  Non-custodial parent shares guardianship

responsibilities as provided in agreement or
court order.  This may include consultation
with other parent on major decisions relating to
child, access to information concerning child’s
education and health care and guardianship of

                                                          
112 This BIOC test is an example of what the BIOC test might look like under the new FRA.  It is not
intended as a definitive statement of what the BIOC test should look like.  The only specific
recommendations of this report concerning the BIOC test are: 1) the existing factors should be maintained
as much as possible, 2) a few additional factors should be added to address important issues such as family
violence and past caregiving roles, 3) the BIOC factors should not be weighted and 4) the test should not
encompass too many factors or it will be too unwieldy.
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child in event of custodial parent’s death
Joint custody/joint guardianship •  Child lives with both parents, but may live with

one parent most of the time.
•  Both parents play significant role in making

day-to-day decisions and long-term decisions
relating to the child.

•  Both parents have guardianship rights in event
of other parent’s death.

Default position under s. 27 of FRA •  Default position for guardianship under Act is
unchanged.  In absence of court order or
agreement, parent who usually has care and
control of child is sole guardian of person of
child.113

Option Two: Introduce terminology of “parental responsibility” in Divorce
Act and FRA;  maintain existing terminology of “custody” in both acts

This option represents a “hybrid” of Options One and Three.  As with Option One, the
terminology of “custody” would be preserved in both the FRA and the Divorce Act.
However, the terminology of “parental responsibility” would be introduced into both
Acts, and would replace “guardianship” in the FRA.  In addition, the current terminology
of “access” could be replaced with an alternative term, such as “parenting time”.114

a) Terminology

In the FRA, “parental responsibility” would replace “guardianship” and would have a
similar meaning to “guardianship”.  Unlike the current definition of guardianship in s. 25
of the FRA, however, the new concept of “parental responsibility” would be defined more
clearly and the different components of “parental responsibility” would be set out in the
definition section.  The concept of “guardianship” could be replaced with “parental
responsibility” without changing the terms “custody” or “access” in the FRA.  However,
“custody” would have to be used in its narrower sense under the new legislation.115

                                                          
113 It is beyond the scope of this paper to deal with the issues, constitutional and otherwise, concerning
same sex relationships and child custody law.  However, the current definition of guardianship may have to
be changed regardless of the terminology issue in order to address non-traditional family structures.
114 Other terms are also possible, such as “contact”, but “parenting time” seems a more appealing term.
“Contact” does not seem to be more appropriate in terms of describing the parent-child relationship than
“access”.  For a discussion of the relative merits of “contact” versus “access”, see Chisholm article, supra
note 81 at 121.
115 As discussed in the Family Law Sourcebook, supra note 2 at p. 2-6, the courts have not been consistent
in terms of what is meant by “custody”. In some cases, “custody” is used in a narrow sense to mean
physical care and control of the child.  In other cases, “custody” is used in a broad sense to include virtually
all of the incidents of guardianship.  The broad usage seems to be the more common of the two.  For an
order for shared parental responsibility (or joint guardianship for that matter) to have any real meaning, it is
necessary that custody not be used in its broad sense.  Otherwise, an order for sole custody would preclude



52

While orders for joint guardianship are currently possible under provincial legislation, the
vague definition of guardianship in the current FRA provides little indication to parents as
to what it is they are sharing under such an order.  As a result, it is difficult for non-
custodial parents to know what specific role they may play under such an order in their
children’s lives and such orders are difficult to enforce.  More detailed joint guardianship
orders, such as that found in Appendix C, are sometimes used in FRA proceedings, but
the FRA itself does not discuss such orders.  In contrast, a joint parental responsibility
order would make it clearer to parents what responsibilities they are sharing.  Such an
order would also be easier for parents to enforce.

In contrast with the FRA, the Divorce Act does not contain a term equivalent to
“guardianship”.  As a result, at the federal level, no equivalent of a joint guardianship
order is available under the current legislation.  Because of this, “custody” under the
Divorce Act is arguably broader than “custody” under the FRA and includes aspects that
would currently fall within the meaning of “guardianship” in the FRA.116  As a result,
introducing the concept of “parental responsibility” into the Divorce Act would not
simply involve replacing one term with another.  It would also require that some aspects
of custody, as it is currently understood, be included in the new term  “parental
responsibility”.  The new term “parental responsibility” would have a similar meaning to
“guardianship” under existing provincial legislation.  However, “parental responsibility”
in the Divorce Act would not include those incidents of guardianship that are solely
within provincial jurisdiction, such as property issues.117  In other words, while the
definitions of “parental responsibility” in the Divorce Act and the FRA would be similar,
there would be some differences between the two terms.  This is arguably not very
different from the current situation, in which “custody” may have different meanings at
the federal and provincial levels.118

The term “parental responsibility” could be defined as it is in either the Australian or UK
legislation.  In the UK Children Act, “parental responsibility” is defined as: “all the
rights, duties, powers, responsibilities and authority which by law a parent of a child has
in relation to the child and his property”.119  The definition provided in Australia’s
Family Law Act is virtually identical, except that the word “rights” is omitted from the

                                                                                                                                                                            
parents from sharing parental responsibility in any meaningful sense (e.g. decision-making on major issues
concerning the child).
116 See Part IV of this report for a discussion of the meaning of “guardianship” and “custody”.
117 Federal powers concerning custody and access derive from federal jurisdiction over “marriage and
divorce” in s. 92(13) of the Constitution Act.  Some aspects of guardianship (e.g. responsibility for
decisions concerning education and health care) would fall within the existing meaning of “custody” under
the Divorce Act and could therefore be incorporated into a definition of “parental responsibility”.  Other
aspects of “guardianship”, however, such as those dealing with property issues and succession, would
arguably fall within exclusive provincial jurisdiction and therefore could not be incorporated into the
definition of “parental responsibility” in the Divorce Act.  Because of the division of powers issues
surrounding guardianship, the definition of “parental responsibility” in the Divorce Act will have to be
carefully drafted in order to ensure that it is constitutionally valid and does not include those components of
guardianship that are within exclusive provincial legislative jurisdiction.
118 See discussion of this issue in Part IV of the report.
119 Children Act 1989, s. 3(1).
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definition and there is no reference to the child’s “property”.120  As between these two
definitions, either could be adopted, except that the word “property” in the UK definition
would likely have to be omitted from the Divorce Act for constitutional reasons.  As to
whether or not the word “rights” should be included in a general definition, there are
arguments on either side.  The rationale for eliminating the word “rights” from the
definition is to encourage parents to focus on their responsibilities instead of their rights.
On the other hand, a good argument can be made that it does not make logical sense to
speak of rights without responsibilities or vice versa.121

“Parental responsibility” could also be defined more exhaustively, as suggested by the
Canadian Bar Association in its submission to the Joint Committee concerning proposed
changes to the Divorce Act.122  The CBA recommends that s. 16(5) of the Divorce Act
state that unless otherwise ordered by the Court as in a child’s best interests, all parents
have responsibilities to their children which include:

•  Maintaining a loving, nurturing and supportive relationship with the child;
•  Seeing to the daily needs of the child, which include housing, feeding,

clothing, physical care and grooming, health care, daycare and supervision,
and other activities appropriate to the developmental level of the child and the
resources available to the parent;

•  Consulting with the other parent regarding major issues in the health,
education, religion and welfare of the child;

•  Encouraging the child to foster appropriate inter-personal relationships;
•  Making the child available to the other parent or spending time with the child

as agreed by the parents or ordered by the court and so as not to cause
unnecessary upset to the child, or unnecessary cost and inconvenience to the
other parent;

•  Exercising appropriate judgment about the child’s welfare, consistent with the
child’s developmental level and the resources available to the parent;

•  Providing financial support for the child.

In the provincial context, this list could also include responsibility for the child’s estate
and guardianship of the child in the event of the other parent’s death.

While a more detailed definition such as the above has considerable appeal, it would be
important to ensure that the definition did not detract from the centrality of the BIOC test
in deciding custody and access issues.  It would also be important to ensure that the
definition made sense within the existing model of custody and access.  Including joint
parental responsibility as the default position under the legislation, as suggested in the
CBA definition, seems inconsistent with the policy objective of no presumptions
concerning the model of post-separation parenting.  Nor would it be appropriate to
                                                          
120 Family Law Act 1975, s. 61B.
121 On this point, see Andrew Bainham “Changing families and changing concepts – reforming the
language of family law” 10:1 CFLQ 1 at 4-8.  See also Article 5 of the UN Convention on the Rights of the
Child, which refers to the “responsibilities, rights and duties” of parents.
122 Supra note 101 at 5-6.



54

provide for joint parental responsibility where parents lack the co-operation necessary to
consult on significant decisions concerning the children.  For these reasons, such a
default position is not recommended.123  A better approach would be to set out the key
aspects of parental responsibility and to allow these aspects to be allocated between
parents, either by agreement or by court order, in a way that fits the particular
circumstances of the case.

There are several advantages of the terminology in Option Two.  First, the new
terminology of “parental responsibility” reflects the policy objective of encouraging
parents to focus on how they can work together to meet their children’s needs.  Although
the terminology of “custody” is maintained, the new emphasis on parental responsibility
may have a positive effect on parents by encouraging them to focus on their mutual
responsibilities to their children, rather than their rights.  In addition, because of the
greater range of choices for sharing parental responsibility under this option, the “win-
lose” orientation of custody disputes may be minimized.

Another advantage of Option Two is that because it involves fewer changes to the
existing terminology and model of post-separation parenting, it is unlikely to cause as
much confusion or instability to the family law system as Options Three or Four.  The
experience in other jurisdictions suggests that significant changes to terminology and to
the model of post-separation parenting may lead to confusion, an increase in litigation
rates and a failure to reduce parental conflict.  It is unclear whether the problems in the
other jurisdictions discussed in Part V of this report were due to particular changes in
terminology, all changes in terminology, changes in the model of post-separation
parenting, public perception of the legislative changes or some combination of these
factors.  However, it seems probable that the more changes are made to the legislation,
the more effects are likely to result.

Despite the advantages of Option Two, there are also several disadvantages.  First, this
option involves changing the uncontroversial terminology of “guardianship” in the FRA,
while preserving the more controversial terminology of “custody” in both Acts.  While
the term “access” could also be changed under this option, the fact that “custody”
remains a key term is likely to result in significant criticism of the legislation from certain
quarters.  Another disadvantage of this option is that the changes in terminology could
result in negative impacts such as those observed in other jurisdictions while at the same
time failing to deal with concerns surrounding the terminology of “access” and/or
“custody”.  While it seems unlikely that the legislative changes in Option Two would
result in significant negative effects, it is nevertheless possible that this could occur.  A
third disadvantage of Option Two from the federal perspective is that it will require a
modification in the meaning of, if not the terminology of, “custody”.  Because of the
requirement to alter what is meant by custody at the federal level, there may be more
compelling reasons for also changing the terminology of “custody” from the federal
perspective.  A final disadvantage of Option Two is that changes to the terminology of

                                                          
123 See comments of Brenda Cossman in “An Analysis of Options for Changes in the Legal Regulation of
Child Custody and Access” (Toronto, July 1999) [unpublished] at 57.
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“guardianship” in the FRA and possibly also “access” would necessitate some changes to
other provincial legislation that uses the terminology of “guardianship” and “access”.

b) BIOC Test

The discussion of the BIOC test set out under Option One applies equally to Option Two.
As with Option One, the preferable approach to the BIOC test under Option Two appears
to be to maintain the current BIOC test under the FRA, while adding several key factors
to the test, such as a factor dealing with family violence.  As in Option One, a weighted
BIOC test is not recommended.  It is important to note, however, that even if a non-
weighted BIOC test is applied under Option Two, it is likely that the greater emphasis on
sharing parental responsibility in Option Two may influence the weight given to different
factors in the BIOC test.  For example, it is possible that more emphasis would be given
to ensuring maximum involvement of both parents than to other BIOC factors that may
be equally important (e.g. protecting children from conflict).

c) Model of Post-Separation Parenting

The model of post-separation parenting under Option Two is similar to the model under
Option One.  There is no presumption as to the pattern of post-separation parenting (e.g.
joint custody or primary caregiver).  As with Option One, the BIOC test would remain
the paramount consideration in making custody and access determinations.  The main
difference between Option One and Option Two in terms of the model of post-separation
parenting is that Option Two offers more choices in terms of how parental responsibility
may be allocated between the parents.  Under Option Two, a court order or separation
agreement may provide that none, some or all of the components of parental
responsibility are to be shared between the parents, depending on the BIOC in the
circumstances of the case.124

The post-separation parenting options available under Option Two can be summarized as
follows.  Parents could have joint custody of the child by agreement or by court order
and, in such a situation, they would also have joint parental responsibility.  Under a joint
custody arrangement, it is likely that all aspects of parental responsibility would be
shared and both parents would enjoy significant residential time with the child.
Where one parent had sole custody, both parents could still share all aspects of parental
responsibility and the non-custodial parent would continue to play a significant role in the
child’s life.  However, where it was not in the BIOC for both parents to share all aspects
of parental responsibility, the court could order that only some aspects of parental
responsibility be shared (e.g. responsibility for child in event of custodial parent’s death).

                                                          
124 As discussed in the preceding section on terminology, the definition of parental responsibility would
include such things as: consulting with the other parent on significant issues concerning the child, seeing to
the daily needs of the child, maintaining a loving and supportive relationship with the child, and caring for
the child in the event of the other parent’s death.
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Finally, where any sharing of joint parental responsibility was not in the BIOC, one
parent could be granted sole custody and sole parental responsibility under Option Two.
Such an order would be similar to an order for sole custody and sole guardianship under
the existing FRA.

A significant advantage of the model of post-separation parenting under Option Two is
that it allows non-custodial parents to be more involved in their children’s lives.  The
parenting role of a non-custodial parent with joint parental responsibility would be more
significant than the role of a non-custodial parent under the current FRA.  This expanded
role might encourage non-custodial parents to maintain contact with their children for a
longer period of time.

The ability to allocate specific aspects of parental responsibility between parents is
another advantage of this option.  It allows for a greater range of post-separation
parenting choices, tailored to the needs and abilities of parents and their children.  It
allows both parents to be involved in significant decisions concerning the child’s life
where such co-operation is feasible, while ensuring that joint responsibility is not
imposed on parents who cannot co-operate.125  It also allows certain aspects of parental
responsibility to be shared (e.g. guardianship of the child in the event of the death of the
custodial parent) even where the relationship between the parents precludes regular
consultation on other issues concerning the child.

It is also important to note that the experience in other jurisdictions indicates that even
where dramatic changes are made to terminology and to the model of post-separation
parenting, little may actually change in terms of how parental responsibility is exercised
between parents in reality.  One parent generally still has primary responsibility for the
children.  As a result, legislative changes such as that set out in Option Two might have
as much positive impact on parents’ attitudes and behaviour as more substantial changes
to the model of post-separation parenting, without causing as much instability and
confusion within the family law system.

d) Schematic of Option Two

The following schematic illustrates what the new terminology, BIOC test and model of
post-separation parenting might look like in the FRA if Option Two were implemented.
Similar changes could be made to the Divorce Act, although the meaning of “parental
responsibility” would be somewhat different.

                                                          
125 One issue that will have to be addressed if Option Two is implemented is how disputes between parents
with joint parental responsibility will be resolved.  Let us assume that one parent has sole custody but both
parents have joint responsibility for educational decisions relating to the child.  If the parents are unable to
agree on what school the child is to attend, how will this dispute be resolved?  Does the custodial parent
have the ultimate decision-making authority in the event of disagreement?  Or do both parents have equal
decision-making authority?  If the latter situation prevails, how is the dispute to be resolved (e.g. court
proceedings, mediation)?
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(i)         Terminology

Changes in Terminology Definitions  
“Guardianship” changed to “parental
responsibility”

•  Current definition of “guardianship” in s. 25 of FRA is
replaced with definition of “parental responsibility”.

•  The court may allocate parental responsibility to one
parent (i.e. sole parental responsibility) or to both parents
(i.e. joint parental responsibility) or, if appropriate, may
allocate different elements of parental responsibility to
each parent (e.g. medical decisions to one parent only).

•  Parental responsibility could be defined as including the
following elements in the FRA126:

(i) maintaining a loving, nurturing and supportive
relationship with the child;

(ii) seeing to the daily needs of the child, which include
housing, feeding, clothing, physical care and
grooming, health care, daycare and supervision, and
other activities appropriate to the developmental level
of the child and the resources available to the parent;

(iii) consulting with the other parent on major issues
concerning the child’s welfare, health care, education
and religion;

(iv) making the child available to the other parent or
spending time with the child as agreed by the parents
or ordered by the court;

(v) exercising appropriate judgment about the child’s
welfare, consistent with the child’s developmental
level and the resources available to the parent;

(vi) providing financial support for the child;
(vii) dealing with matters concerning child’s estate;
(viii) assuming parental responsibility for and custody of

child in event of custodial parent’s death.
“Access” changed to “parenting time” •  “Parenting time” means the same thing as “access” under

current FRA.
•  Non-custodial parent responsible for day-to-day care and

decision-making while the child is residing with the non-
custodial parent.

No change to terminology of
“custody”.

•  Custody involves responsibility for care of child and day-
to-day decisions concerning child.

•  Where parental responsibility is shared, custodial parent
and non-custodial parent share responsibility for those
aspects of child’s care specified in parental responsibility
order or agreement (e.g. significant decisions concerning
child’s health care, education and religion).

“custody”, “access” and
“guardianship” orders are replaced
with “custody”, “parenting time” and
“parental responsibility” orders

•  The meaning of these orders would correspond with the
meaning of the new terms above.

                                                          
126 This definition is provided for illustration purposes only.  Items (i) through (vi) are taken from the
Canadian Bar Association’s Custody and Access Review (May 1998) concerning recommended changes to
s. 16(5) of the Divorce Act.  Items (vii) and (viii) reflect additional issues within provincial jurisdiction that
could be included in a definition of “parental responsibility” in the FRA.
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(ii) BIOC Test

The BIOC test continues to be the paramount consideration in making decisions
concerning the child’s care post-separation.  The current test under the FRA is preserved,
with the addition of a few factors, as in Option One.

Current BIOC Test   New BIOC Test

24(1)    When making, varying or rescinding an
order under this Part, a court must give paramount
consideration to the best interests of the child and,
in assessing those interests, must consider the
following factors and give emphasis to each factor
according to the child’s needs and circumstances:

(a) the health and emotional well being of the child
including any special needs for care and
treatment;

(b) if appropriate, the views of the child;
(c) the love, affection and similar ties that exist

between the child and other persons;
(d) education and training for the child;
(e) the capacity of each person to whom

guardianship, custody or access rights and
duties may be granted to exercise those rights
and duties adequately.

24(1)    When making, varying or rescinding an
order under this Part, a court must give paramount
consideration to the best interests of the child and,
in assessing those interests, must consider the
following factors and give emphasis to each factor
according to the child’s needs and circumstances:

(a) the health and emotional well being of the child
including any special needs for care and
treatment;

(b) if appropriate, the views of the child;
(c) the love, affection and similar ties that exist

between the child and other persons;
(d) education and training for the child;
(e) the capacity of each person to whom parental

responsibility, custody or parenting time may
be granted to fulfil their responsibilities
adequately;

(f) the caregiving role assumed by each person
applying for custody during the child’s life;

(g) any family violence perpetrated by any party
applying for custody, parental responsibility or
parenting time;

(h) the benefit to the child of having an ongoing
relationship with both parents.

(iii) Model of Post-Separation Parenting

Type of Order    Effect of Order
Sole custody/ sole parental responsibility •  Parent with sole custody and sole parental

responsibility is responsible for all decisions
relating to day-to-day care of child as well as
all major and long-term decisions concerning
child.

•  Role of non-custodial parent limited to day-to-
day care of child during parenting time.

Sole custody/joint parental responsibility •  Child resides primarily with custodial parent.
•  Custodial parent responsible for day-to-day

decisions while child is in his or her care.
•  Custodial parent shares parental responsibility

with non-custodial parent, as specified in
parental responsibility order or agreement.

•  Non-custodial parent responsible for day-to-day
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decisions during parenting time and shares
parental responsibility as specified in order or
agreement.

Joint custody/joint parental responsibility •  Child lives with both parents, but may live with
one parent most of the time.

•  Both parents play significant role in making
day-to-day decisions and long-term decisions
relating to the child.

•  Both parents have guardianship rights in event
of other parent’s death.

Default position under s. 27 of FRA •  Default position for guardianship under Act is
unchanged, but term “guardianship” is replaced
by “parental responsibility”.

•  In absence of court order or agreement, parent
who usually has care and control of child has
sole parental responsibility for child.

Option Three: Eliminate existing terminology of “custody” and “access” in
Divorce Act and FRA; introduce terminology of “parental responsibility” in
both acts

This option would involve eliminating the words “custody” and “access” from both the
Divorce Act and the FRA and replacing them with the concept of “parental
responsibility”.  The word “guardianship” in the FRA would also be eliminated.

a) Terminology

Under this option, the existing terms “custody”, “access” and “guardianship” in the FRA
and the Divorce Act would be eliminated.  The new term “parental responsibility” would
be introduced into the FRA and the Divorce Act and would encompass all rights and
responsibilities of parents in relation to their children.  A general definition of “parental
responsibility” such as that used in the UK or Australian legislation could be adopted.127

Another possibility would be to provide a detailed definition of parental responsibility
setting out all the responsibilities and duties of parents in relation to their children.

The advantage of a general definition is that it is broad enough to capture the meaning of
the existing terminology.  A more detailed definition, however, has the advantage of
making it clearer to parents and to the court what parental responsibility involves.
Setting out the different aspects of parental responsibility may assist parents in deciding
on the best way to allocate parental responsibility following separation and divorce.  It
would also allow different aspects of parental responsibility to be allocated between the
parents, where this was appropriate.  Possible definitions of parental responsibility are
discussed under Option Two and would apply equally to Option Three.  A detailed
definition of parental responsibility would be more important under Option Three than

                                                          
127 The only difference between the definition in these two Acts is that the UK Act uses the term “rights”
while the Australian Act make no reference to rights.
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under Option Two, since under Option Three parental responsibility is the cornerstone of
the custody and access provisions of the FRA.  In determining which aspects of parental
responsibility should be shared and how they should be shared, it would be valuable to
have a detailed definition outlining the various components of parental responsibility.

The main advantage of replacing the existing terminology in the FRA with “parental
responsibility” is to move away from the adversarial, outdated words “custody” and
“access”, with their connotations of ownership and control.  The new terminology may
assist parents to focus on their responsibilities as parents instead of fighting over their
right to have custody of the children.  However, while the objective of reducing conflict
and encouraging cooperative parenting is of course desirable, the experience in other
jurisdictions suggests that new terminology and new models of post-separation parenting
may not result in decreased conflict and litigation.  Rather, the available research
suggests that for some parents the increased range of post-separation parenting options is
beneficial, while for others there are more opportunities for conflict under the new
legislation.  In addition, the research in Washington suggests that the old terminology
may continue to be used even after legislative changes are made.128  If the old
terminology continues to be used, this may undermine the objectives behind the change
in terminology.

In addition to replacing the old custody and access terminology with the term “parental
responsibility”, the terminology of custody and access orders would also have to be
changed.  The four foreign jurisdictions discussed above provide two options in this
regard.  First, the existing custody and access orders could be replaced with “parenting
orders” (e.g. residence orders, contact orders) as was done in the UK and Australia.  A
second option would be to require a “parenting plan” setting out the children’s residential
schedule and how the parents will allocate their decision-making authority.  If parents
could not agree upon a parenting plan, the court would make a parenting plan for them in
the form of a “parenting order”.  Mandatory parenting plans are a key component of
legislation in Washington State and Oregon State.  A third possibility would be to use
parenting orders but also provide for parenting plans as an option, as is the case in
Australia.  These options get away from the existing terminology of custody and access
and are intended to reduce conflict and encourage parents to focus on their children’s
needs.

b) BIOC Test

Under Option Three, the BIOC test would continue to be important, since it would still
provide the general criteria for determining which parenting arrangement was in the
child’s best interests.  The discussion of the BIOC test set out under Option One applies
equally to this option.  As with Option One, the best option with regard to the BIOC test
appears to be to maintain the existing test but to add a few additional factors (e.g. family
violence).  In order to respect the principle of no presumptions with respect to the model
of post-separation parenting, a weighted BIOC test is not recommended.
                                                          
128 Supra note 67, Chap. 2, p. 13.
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The only additional issue that arises under Option Three in relation to the BIOC is the
question of whether one BIOC test should be used in dealing with both residence and
decision-making responsibility, or whether separate tests should be used.  Option Three
does not presume how residential care and decision-making responsibility are shared or
divided between the parties.  One parent may be the primary residential parent, but both
parents may have parental responsibility.  Since the issues of the child’s residential
schedule and parental responsibility are decided separately, different BIOC tests could be
used under this Option.

Washington State, which has a parental responsibility model focused around parenting
plans, uses separate BIOC tests for determining the child’s residential schedule and the
allocation of decision-making authority.  Different criteria are applied in determining
each of these issues.  In terms of the child’s residential schedule, seven factors are set out
in the BIOC test.129  Of these, the court is to give the greatest weight to “the relative
strength, nature, and stability of the child’s relationship with each parent, including
whether a parent has taken greater responsibility for performing parenting
functions…”.130  In deciding whether to order mutual decision-making authority, the
court is directed to consider different factors, such as whether the parents have
demonstrated the ability to cooperate with one another in decision-making.

Having separate BIOC tests for the residential schedule and decision-making
responsibility has the advantage of allowing the tests to be tailored to the particular issue
under consideration.  However, it would likely be more complicated and difficult for
parents, legal counsel and the courts to deal with two different tests incorporating
different types of factors.  It would be more in keeping with the existing legislation for
one BIOC test to be adopted, which would be applicable to all decisions concerning
residence and decision-making responsibility.

c) Model of Post Separation Parenting

The two primary choices in terms of mechanisms for allocating parental responsibility are
parenting orders and parenting plans.  The relative merits of these two approaches under
Option Three are discussed below.  As well, the issue of the default position concerning
parental responsibility under the FRA is discussed.

The first approach would be to use parenting orders, along the lines of the UK and
Australian legislation.  In the UK, there are four types of parenting orders: 1) residence
orders (i.e. indicating the person or persons with whom the child is to live), 2) contact
orders (i.e. providing for the child to visit with another person), 3) specific issues orders
(i.e. dealing with a specific aspect of parental responsibility, and 4) prohibited steps

                                                          
129 Wash. Rev. Code, s. 26.09.187.
130 Wash. Rev. Code, s. 26.09.187.
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orders (i.e. requiring that a particular step not be taken without court approval).  The
Australian legislation provides for only the first three types of parenting orders.131

The main advantage of such an approach is that is gets away from the existing
contentious terminology of custody and access.  In legal terms, residence is not identical
to custody, nor is contact identical to access.  This is because parental responsibility is
shared by the parents regardless of who is named in the residence or contact order.
Nevertheless, the results of research in these two jurisdictions indicate that there is
confusion and conflict over how this parental responsibility is to be shared between the
parents.  In reality, it appears that the primary residential parent is also the primary
decision-maker with regard to the child.  Because of the fact that parental responsibility
seems to follow residence, in practice if not in law, it is likely that the new terms
“residence” and “contact” may become just as contentious and controversial as the old
terms.  While the new terms are perhaps more appropriate to describe post-separation
parenting arrangements than custody and access, the new terms may not reduce conflict
and litigation.  The increase in litigation rates in both Australia and the UK suggest that
these terms have not to date reduced litigation over custody and access issues.  If
anything, the fact that there are now more than two types of parenting orders and
confusion over parental responsibility may be contributing to increased litigation.

A second approach to post-separation parenting would be to use parenting plans.  It
would be possible to provide for optional parenting plans in the legislation, as is the case
in Australia.  This would then constitute a variation on the parenting order model just
discussed.  The fact that parenting plans are rarely used in Australia suggests that this is
not a desirable option.  The other approach would be to provide for mandatory parenting
plans as a key feature of the FRA, as is the case in both Oregon and Washington.  In the
jurisdictions that have adopted mandatory parenting plans, all decisions related to the
child’s residential schedule and the allocation of decision-making responsibility are made
in the form of parenting plans.  The emphasis is on encouraging parents to agree to their
own parenting plans, either on their own or with the assistance of counsel and/or a
mediator.  Where agreement is not possible, the court is called upon to decide the
parenting arrangements and makes a parenting order in the form of a parenting plan.

As with the parenting orders option, parenting plans have the advantage of avoiding the
controversial terminology of custody and access. In addition, they may assist in focusing
parents’ attention on the practical aspects of providing care for their children, rather than
focusing on their rights.  In contrast with parenting orders, however, a model focused on
parenting plans places much greater emphasis on private ordering in relation to child
custody and access.  The role of the court in the custody and access system is more
limited than under a parenting order model.  Another difference between the parenting
plan model and the parenting order model is that parental responsibility is allocated under
the parenting plan.  The parents may agree upon, or the court may order, that parents
have mutual decision-making authority or sole decision-making authority in relation to
their children.  Unlike the UK and Australian models, joint parental responsibility is not
                                                          
131 There are actually four types of parenting orders under the Australian legislation, but the fourth type of
order relates to child maintenance and is therefore not relevant to this report.
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presumed under the parenting plan model.  This allows factors such as family violence to
be taken into account to ensure that joint decision-making is not provided for where it is
inappropriate.  In practice, however, the available research into Washington’s reforms
suggests that joint decision-making will usually be provided for in parenting plans.132

If parenting plans were chosen as the method of allocating parental responsibility under
Option Three, several other issues concerning them would have to be addressed in
drafting the legislative provisions.  These issues include whether the parenting plans
should be optional or mandatory, the content of parenting plans (i.e. general or specific),
temporary versus permanent parenting plans, the court’s role in overseeing parenting
plans and the legislative mechanisms for modifying and revoking existing parenting
plans.  These issues are discussed under Option One above, and the same considerations
on these points apply to Option Three.

Regardless of which approach to allocating parental responsibility is adopted, Option
Three will also have to address the important issue of the default position under the
legislation.  Currently, under the FRA, the default position with regard to child
guardianship is set out in s. 27.  This section sets out the respective legal positions of the
mother and father with respect to child guardianship in the absence of a court order.  It
provides that as long as the mother and father of the child live together, they are both
joint guardians of the child.  Where the mother and father previously lived together (as a
married or common-law couple) but no longer do so, the parent who usually has care and
control of the child is sole guardian of the person of the child and they are joint guardians
of the estate of the child.  Where the parents have never lived together or been married
during the life of the child or the gestation period, the mother is sole guardian of the
child.  In other words, following separation, the default position is that the parent with
whom the child usually resides has sole “parental responsibility” for the child.  The other
parent ceases to have parental responsibility for the person of the child, although he or
she retains some limited guardianship rights (i.e. in relation to the child’s estate).

The present default position under the FRA does not emphasize joint parental
responsibility in relation to children following separation and divorce.  In this it differs
from the default positions in other jurisdictions.  In the UK, for example, where the
parents were married at the time of the child’s birth, each parent continues to have
parental responsibility for the child following separation and divorce, in the absence of a
court order to the contrary.  Each parent may exercise this parental responsibility
separately, without consultation or agreement with the other parent.  Where the parents
were not married at the time of the child’s birth, the default position is that only the
mother has parental responsibility for the child.  This distinction between “legitimate”
and “illegitimate” children has been criticized in the UK, and is currently being
reviewed.133  The interaction between the default position under the UK legislation and
the principle of non-intervention by the courts in the UK means that, in many cases, the

                                                          
132 See Lye Report supra note 67.  Research findings indicated that ¾ of all parenting plans provided for
joint decision-making, usually in relation to education, health and religion.
133 See Lord Chancellor’s Department, “Procedures for the Determination of Paternity and on the Law on
Parental Responsibility for Unmarried Father” [unpublished] 1998.
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default position will apply.  The default position under the Australian legislation is that
both parents continue to have parental responsibility for their children following
separation, regardless of whether they are married, separated, common-law or have never
lived together.  However, as discussed above in Part V, there is some uncertainty as to
how this joint parental responsibility is to be exercised in practice.

The question of what default position is appropriate under the FRA is an important one in
relation to the model of post-separation parenting that is adopted under the Act.  Some
parents will not proceed with formal legal proceedings at all, while others may not take
any legal steps for some time.  For these parents, the issue of the default position under
the Act is very important.  The default position under the Act is also indicative of
legislative policy concerning post-separation parenting.  The existing default position
reflects the orientation of sole custody and access under the FRA, and as such may not be
appropriate within a parental responsibility framework.  This being said, the experience
in other jurisdictions suggests that changing the default position to emphasize continuing
parental responsibility following separation may result in confusion and in increased
conflict for some parents.

It is also important to note that the considerations that apply to the issue of the default
position under the legislation may well be different under the Divorce Act and the FRA.
Under the Divorce Act, only parents who are legally married will be affected by the
default position.  It is probably safe to presume that in most married relationships, there
would have been some sharing of parental responsibility prior to the separation.  As a
result, a default position that emphasizes at least some continuing parental responsibility
may be appropriate.  In contrast, the FRA applies to parents living in common-law
relationship, as well as parents who have never lived together.  Some of these parents
may never have shared any aspect of decision-making or day-to-day care of the child of
their relationship.  To provide in the FRA that the default position is that these parents
share parental responsibility for their children in law, even though they had never shared
parental responsibility in practice, does not seem advisable.

As the above discussion has illustrated, the appropriate default position concerning
parental responsibility under the Divorce Act and the FRA will be an important issue that
must be addressed if the current legislation is amended to reflect Option Three.  Although
the federal government has expressed its support for the principle that no presumption
with regard to the appropriate model of post-separation parenting should be included in
the legislation, it is nevertheless necessary to decide what default position will prevail in
the absence of any formal agreement or court order.

d) Schematic of Option Three

The following table illustrates what the new FRA might look like if Option Three were
implemented.  The new legislation would be different depending on whether a parenting
plan scheme was adopted (as in Washington and Oregon) or a parenting order scheme (as
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in the UK and Australia).  The schematic below assumes a scheme of parenting orders is
implemented.

(i)         Terminology

Changes in Terminology Definitions  
“Parental responsibility” replaces
“guardianship”

•  Current definition of “guardianship” in s. 25 of FRA is
replaced with definition of “parental responsibility”.

•  The court may allocate parental responsibility to one
parent (i.e. sole parental responsibility) or to both parents
(i.e. joint parental responsibility) or, where appropriate,
may allocate different elements of parental responsibility
to each parent (e.g. educational decisions to one parent
only).

•  Parental responsibility could be defined as including the
following elements in the FRA:

(i) maintaining a loving, nurturing and supportive
relationship with the child;

(ii) seeing to the daily needs of the child, which include
housing, feeding, clothing, physical care and
grooming, health care, daycare and supervision, and
other activities appropriate to the developmental level
of the child and the resources available to the parent;

(iii) consulting with the other parent on major issues
concerning the child’s welfare, health care, education
and religion;

(iv) making the child available to the other parent or
spending time with the child as agreed by the parents
or ordered by the court;

(v) exercising appropriate judgment about the child’s
welfare, consistent with the child’s developmental
level and the resources available to the parent;

(vi) providing financial support for the child;
(vii) dealing with matters concerning child’s estate;
(viii) assuming parental responsibility for child in event of

custodial parent’s death.
“Access” eliminated and replaced with
one of:
“parenting time” OR
“contact”

•  “Parenting time” order (or “contact” order) would replace
order for “access” under current FRA.134

•  Such an order would give the parent responsibility for
day-to-day care and decision-making while the child is
residing with the non-custodial parent.

“Custody” eliminated and replaced
with:
parental responsibility + residence
order

•  Residence Order sets out when child is to live with each
parent.  Residential schedule is not determinative of how
decision-making responsibility for child is allocated
between parents.

                                                          
134 Another option would be to use the term “residence order” for making orders concerning the child’s
residential schedule in relation to either parent (i.e. primary residential parent or other parent).  The
advantage of this option is that it does not make a distinction between the parents in terms of who is the
primary caregiver.  Because of this, it may reduce the win-lose orientation of custody disputes and in turn
reduce conflict.  The main disadvantage of this option is that it would make it less clear which parent is the
child’s primary caregiver.  This could cause problems for programs geared around the custody/access
model (e.g. Family Maintenance Enforcement Program, BC Benefits) as well as other areas.
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•  Parental responsibility may be allocated to one parent
only (i.e. sole parental responsibility), to both parents
jointly (i.e. joint parental responsibility) or, where
appropriate, different aspects of parental responsibility
may be allocated to each parent (e.g. medical decisions to
one parent only).

“Custody”, “access” and
“guardianship” orders are replaced
with “parenting orders”.  The types of
parenting orders would include
“residence”, “parenting time” and
“parental responsibility” orders

•  The meaning of these orders would correspond with the
meaning of the terms above.

(ii) BIOC Test

The BIOC test continues to be the paramount consideration in making decisions
concerning the child’s care post-separation.  The current test under the FRA is preserved,
with the addition of a few factors.

Current BIOC Test   New BIOC Test

24(1)    When making, varying or rescinding an
order under this Part, a court must give paramount
consideration to the best interests of the child and,
in assessing those interests, must consider the
following factors and give emphasis to each factor
according to the child’s needs and circumstances:

(a) the health and emotional well being of the child
including any special needs for care and
treatment;

(b) if appropriate, the views of the child;
(c) the love, affection and similar ties that exist

between the child and other persons;
(d) education and training for the child;
(e) the capacity of each person to whom

guardianship, custody or access rights and
duties may be granted to exercise those rights
and duties adequately.

24(1)    When making, varying or rescinding an
order under this Part, a court must give paramount
consideration to the best interests of the child and,
in assessing those interests, must consider the
following factors and give emphasis to each factor
according to the child’s needs and circumstances:

(a) the health and emotional well being of the child
including any special needs for care and
treatment;

(b) if appropriate, the views of the child;
(c) the love, affection and similar ties that exist

between the child and other persons;
(d) education and training for the child;
(e) the capacity of each person to whom parental

responsibility, residence or parenting time may
be granted to fulfil their responsibilities
adequately;

(f) the caregiving role assumed by each person
applying for parental responsibility or residence
during the child’s life;

(g) any family violence perpetrated by any party
applying for residence, parental responsibility
or parenting time;

(h) the benefit to the child of having an ongoing
relationship with both parents.
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(iii) Model of Post-Separation Parenting

Type of Order    Effect of Order
Sole residence/sole parental responsibility •  Parent with sole residence and sole parental

responsibility is responsible for day-to-day care
and decision-making as well as all significant
and long-term decisions concerning child.

•  Role of non-custodial parent limited to day-to-
day care of child during parenting time.

Sole residence/joint parental responsibility •  Child resides mostly with primary residential
parent.

•  Primary residential parent responsible for day-
to-day decisions while child is in his or her
care.

•  Residential parent has primary responsibility
for day-to-day matters affecting the child, but
non-custodial parent plays significant role in
child’s life, as specified in parental
responsibility order (e.g. joint consultation on
major issues concerning child’s health or
education, care of child in event of custodial
parent’s death, right to have access to
information concerning child’s education and
health care).

•  Non-custodial parent responsible for day-to-day
decisions during parenting time and shares
parental responsibility with other parent in
accordance with provisions of parental
responsibility agreement or order.

Joint residence/joint parental responsibility •  Child lives with both parents, but may live with
one parent most of the time.

•  Both parents play significant role in making
day-to-day decisions and long-term decisions
relating to the child.

•  Both parents have guardianship rights in event
of other parent’s death.

Option Four: Eliminate existing terminology of “custody” and “access” in
Divorce Act and FRA; introduce terminology of “shared parenting” in both
acts

This option would involve eliminating the terms “custody” and “access” from the
Divorce Act and the FRA and replacing them with the term “shared parenting”.  This is
the option recommended by the Special Joint Committee.  Many fathers’ advocacy
groups also support this option.135  The model of post-separation parenting and BIOC test

                                                          
135 See Recommendation 5 of Special Joint Committee Report, supra note 2.  With regard to position of
fathers’ advocacy groups see Submission to Special Joint Committee from Fathers For Equality (April 8,
1998) [unpublished], and M. Kaye and J. Tolmie, “Fathers’ Rights Groups in Australia and their
Engagement with Issues in Family Law (1998) 12 Australian Journal of Family Law 19 at 33.
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that would correspond best with this change in terminology depends upon what is meant
by the term “shared parenting”.  As discussed below, it is not clear what this term means,
and it may be that the definition of this term proposed by the Special Joint Committee is
different from the way in which the term is interpreted by others.

a) Terminology

Under this option, the existing terms “custody” and “access” would be eliminated from
the FRA and would be replaced by the term “shared parenting”.  According to the Special
Joint Committee, this term includes all the meanings, rights, obligations, and common-
law and statutory interpretations embodied previously in the terms “custody” and
“access”.136  The Joint Committee states that “shared parenting” does not mean joint
physical custody (i.e. an equal time-sharing arrangement).  Instead, the Joint Committee
indicates that decisions about allocating the various components of “shared parenting”
(e.g. decision-making responsibility, residential schedule) are to be left to parents and
judges.

The main advantage of the term “shared parenting” is that it represents a move away
from the controversial terms “custody” and “access” and emphasizes parents’ shared
responsibilities towards their children.  Despite these benefits, the disadvantages
associated with this option more than outweigh any pluses. These disadvantages include
confusion about what “shared parenting” means and a public perception that “shared
parenting” means “joint custody”, although that was not the Joint Committee’s intention.
Another significant disadvantage is the impact that this option would have on other
provincial legislation that uses the existing terminology of “custody”, “access” and
“guardianship”.

It is clear from the Joint Committee’s report that its definition of “shared parenting” is
different from the way many advocacy groups use the term.  At page 24 of the Joint
Committee’s report, the position of the various fathers’ advocacy groups that testified
before the Joint Committee is summarized as follows:

The various fathers’ groups from across Canada all supported a presumption in
favour of joint custody.  Malcolm Mansfield, from Fathers Are Capable Too
(FACT), summarized the thinking of most of the men’s groups that appeared:

The advantages of shared parenting are that there’s a win-win situation.
The children will continue to be with both parents and have loving and
nurturing parents.  When there’s a divorce, the children have more of a
need for both members of the family…What I would like to share with
you today is that there should be a continuance, a presumption of shared
parenting…137

                                                          
136 Supra note 2, Recommendation 5.
137 Supra note 2 at 24.  
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Similarly, the National Shared Parenting Association supports “an automatic assumption
of joint custody covering all aspects of the separation”.138  For its part, the group Fathers
For Equality, based in Victoria, proposes that the Divorce Act should “[e]nshrine the
presumption of pro-equal alternating shared parenting, which includes joint custody, care
and guardianship”.139

It is not clear what these advocacy groups mean by “shared parenting” or “joint custody”,
although it would appear that they use the term “shared parenting” essentially as a
replacement for the term “joint custody”.  Whether “shared parenting” means a 50/50
residential arrangement (i.e. joint physical custody) or whether it implies joint decision-
making but an unequal residential schedule (i.e. joint legal custody) is unclear.  What is
clear, however, is that the term “shared parenting” is associated with a presumption of
joint custody and with “equal rights” for fathers.140  The term “shared parenting” is also
used by fathers’ advocacy groups in other countries, such as Australia, and it is also
unclear in these jurisdictions whether the term is intended to mean 50% responsibility for
child care or simply greater involvement in decision-making.141

Regardless of how “shared parenting” is defined by the Special Joint Committee or by
other groups, it is clear that this term has connotations of a presumption of joint custody.
“Shared parenting”, at least in the view of some groups, presumes a certain model of
post-separation parenting (i.e. joint custody).  In this, it is similar to the existing
terminology of “custody” and “access” which is also associated with a certain model of
post-separation parenting (i.e. sole custody).  In other words, the term “shared parenting”
may already be a “loaded” term, much in the way that “custody” and “access” are viewed
as “loaded” terms under the existing legislation.142  The experience in other jurisdictions
shows that perceptions about the meaning of legislative changes can have a significant
influence on how legislation is interpreted by legal professionals, parties and the courts,
regardless of the wording or intention of the legislative provisions.143  As a result, this
term is likely to be associated with a presumption of joint custody, regardless of the
formal definition of “shared parenting” provided in the legislation.

In addition to concerns about the joint custody connotations of “shared parenting”,
replacing “custody” and “access” with this term in the FRA would have a significant
impact on existing provincial legislation that uses the terms “custody”, “access” and
                                                          
138 National Shared Parenting Association Initiative 1997 [unpublished].
139 Fathers For Equality, Submission to Special Joint Committee (April 8, 1998) [unpublished] at 4.
140 Re: media coverage of proposed changes to Divorce Act and how they will mean “equal rights” for
fathers, see K. Tait, “Custody’s Out, sharing’s in” The Province (10 December 1998) 44; S. Alberts and R.
Foot, “Ottawa buries plan for equal parenting rights.  Groups slam response”  National Post (11 May
1999); C. Cobb “Divorce law changes find favour with many.  Increased rights for Dads” Ottawa Citizen (7
May 1999).  [The latter two articles are reproduced at Joel Miller’s Family Law Centre,
www.familylawcentre.com.]
141 Kaye article, supra note 135 at 33.
142 Conversation with E. Raponi, Chair, National Family Law Section, Canadian Bar Association.
143 The experience in Australia with regard to the issue of relocation illustrates this point.  In the Dewar and
Parker study discussed in this paper, the researchers note that there is a widespread perception that
relocation is harder under the new Act, even though the Australian court held in the case of B v B (1997) 21
Fam LR 676 that the law on relocation had not changed as a result of the new Act.
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“guardianship” in relation to children.  For some statutes, the impact would be minimal,
while for others, a change of terminology could have a significant impact.  Part IV of this
paper discusses the potential impact of changing terminology on other provincial statutes
in some detail, and discusses potential options for addressing this issue.

b) BIOC Test

The issues concerning the existing BIOC test are canvassed in some detail under Option
One.  The main difference between Option One and Option Four in this regard is that
“shared parenting” seems to presume a particular kind of post-separation parenting.
Because of the connotations associated with the term “shared parenting”, a neutral BIOC
test that did not presume a particular model of post-separation parenting would not fit that
well within a shared parenting regime.  If Option Four were implemented, it would seem
to make sense to weight the BIOC in favour of a co-parenting arrangement following
separation and divorce.  While such a BIOC test would likely not be in the best interests
of all children or families, it would be most consistent with this option.  Even if a non-
weighted BIOC test were adopted, it seems likely that the terminology and model of post-
separation parenting associated with this option would result in BIOC factors that did not
support a “shared parenting” arrangement being downplayed or neglected.

c) Model of Post Separation Parenting

In contrast with Options One through Three, the starting point for Option Four is that
parenting responsibilities are shared by parents.  It is not clear whether this “sharing”
involves an equal division of parenting responsibilities and parenting time or whether it
involves unequal parenting time but equal decision-making responsibility.  It is clear,
however, that this terminology presumes that parenting responsibilities are shared in
some way between the parties.  As a result, the choices for post-separation parenting are
constrained by the presumption that parenting responsibilities will be shared between the
parties.

The existing law has been criticized for presuming that parenting responsibilities will not
be shared following separation and divorce.144  However, the available social science
research in this area suggests that a presumption that parenting responsibilities will be
shared would not be desirable.145  In addition, the Federal Government and the FPT
Committee have indicated that they reject a model that contains presumptions as to what
form post-separation parenting should take.146  The presumption in favour of one model
                                                          
144 Whether or not this perception is rooted in fact or not is a live issue that does not appear to have been
addressed adequately by the Joint Committee process.
145 Numerous research studies support the view that no one model of post-separation parenting is
appropriate for all families.  See for example, B. Neale et al.  “‘I just get on with it’: Children’s
Experiences of Family Life following Parental Separation or Divorce” (Leeds, The Centre for Research on
Family, Kinship & Childhood, 1998).  See also, Chapter 4 of Dr. Diane Lye’s Report concerning the
Washington State Parenting Act, especially pages 15 –19.
146 See Objectives in Part III of this Report.



71

of parenting (i.e. joint custody) encompassed by the term “shared parenting” is a
significant disadvantage of Option Four.  It would mean that parents and the courts would
not be free to choose the pattern of post-separation parenting that is most appropriate for
each family.  They would be constrained in doing so by the presumption of joint custody,
albeit by another name.

If a shared parenting model were adopted, it would still be necessary to decide what
mechanism would be used to allocate residential time and decision-making
responsibilities between parents.  Drawing on the experiences in the four foreign
jurisdictions discussed above yields several options.  First, parenting orders could be used
as in Australia and the UK to determine the children’s residential schedule (i.e. residence
orders), contact with the other parent (i.e. contact orders), and other issues related to
parenting (i.e. specific issues orders and prohibited steps orders).  A second option would
be to use mandatory parenting plans as in Washington and Oregon.  A third possibility
would be to adopt a hybrid approach of parenting orders plus optional parenting plans as
is provided for in the Australian legislation.  The relative pros and cons of these
approaches are discussed above in relation to Options One through Three.  The main
difference between Option Four and the previous options is in terms of the greater
emphasis placed on one model of post-separation parenting (i.e. joint legal or physical
custody) in Option Four.

OPTION FIVE:  ELIMINATE TERMINOLOGY OF “CUSTODY” AND “ACCESS” IN DIVORCE
ACT; NO CHANGE TO TERMINOLOGY IN FRA

Under Option Five, the federal government would change the terminology of “custody”
and “access” used in the Divorce Act.  The current model of post-separation parenting
and BIOC test in the Divorce Act could also be modified.  No corresponding changes in
terminology would be made in the FRA.

a) Terminology

Under this option, the federal government would change the terminology of “custody”
and “access” in the Divorce Act, while British Columbia would preserve the terminology
of “custody”, “access” and “guardianship” in the FRA.

From the provincial perspective, maintaining the existing terminology in the FRA has the
advantage of ensuring legislative stability and clarity.  The experience in other
jurisdictions suggests that the introduction of new terminology generally results in
confusion as to the meaning of the new terms, at least in the short term.  Preserving the
existing terminology would prevent this confusion.  It would also reduce the impact on
other B.C. legislation that uses the terminology of child custody, access and guardianship
by ensuring consistency between the FRA terminology and the terminology used in these
Acts.

Despite these advantages, the significant disadvantages associated with this option would
outweigh any benefits.  A major disadvantage of Option Five is that it would result in
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different terminology at the federal and provincial levels and possibly also two models of
post-separation parenting.  This would complicate the existing family law system in
British Columbia.  In addition to two levels of government having jurisdiction over child
custody and access and two levels of courts dealing with family matters, there would also
be two types of terminology and two models of post-separation parenting to contend
with.  The confusion caused by the different terminology used in the federal and
provincial legislation would likely negate the advantages associated with preserving the
existing terminology in the FRA.

In addition, the differences between the Divorce Act and FRA under this option may
result in a perception, whether founded or not, that the federal legislation gives non-
custodial parents more “rights” than the FRA.  The recent experiences in other
jurisdictions suggest that this perception may well arise.  As a result, the FRA might be
seen as more favourable for custodial parents (often mothers), while the Divorce Act
might be seen as more favourable for non-custodial parents (often fathers).  Where
parents have a choice as to what legislation to proceed under, mothers may opt for the
FRA, while fathers may favour the Divorce Act.  Conflict could well arise over the issue
of which Act to proceed under in custody and access disputes.  Unmarried parents would
have no choice but to proceed under the FRA.  Depending on public reaction to the
Divorce Act changes, some or many of these parents may be angry about having to deal
with their custody and access disputes under an Act that they perceive to be ‘outdated’ or
‘inferior’ or that gives them ‘fewer rights’.

b) BIOC Test

Option Five involves retaining the same terminology and model of custody and access as
in Option One at the provincial level.  Therefore, the same considerations and
recommendations apply to the BIOC test under Options One and Five.  As with Option
One, the existing BIOC test could be preserved with the addition of several other factors
to deal with important issues such as family violence, the importance of contact with both
parents, and the caregiving role assumed by each parent during the child’s life.  The only
key difference between Options One and Five is that under Option Five the terminology
in the Divorce Act, and likely the BIOC as well, would be changed.  However, it is
unlikely that changes to the BIOC test in the Divorce Act would have a significant impact
on the BIOC test in the FRA.  An amended BIOC test in the Divorce Act would likely be
quite similar to the BIOC test recommended under Option One for the FRA.  As a result,
it is unlikely that the BIOC tests in the respective Acts would cause any significant
problems for British Columbia.  Currently, two different BIOC tests co-exist under the
FRA and Divorce Act.  Under Option Five, two different BIOC tests would continue to
co-exist.  If anything, changes to the BIOC test in the Divorce Act could bring it closer to
the FRA test.
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c) Model of Post Separation Parenting

The discussion of this issue under Option One applies equally to Option Five.  The only
significant difference is that under Option Five there would likely be confusion
surrounding the differences between the models of post-separation parenting under the
FRA and the Divorce Act.  This confusion would mean that the advantages of legal
certainty and prevention of increased litigation discussed in Option One would likely not
apply to Option Five.  The confusion surrounding changes to the Divorce Act and
inconsistencies between the two Acts would likely more than negate any advantages
associated with keeping the existing model of post-separation parenting in the FRA.

VII CONCLUSION

The focus of much of the current public debate on the issue of child custody and access is
on the terminology currently used to describe custody and access. The intent of this paper
has been to deal primarily with the advantages and disadvantages of several options for
changing the terminology of custody and access.  In order to address this issue
adequately, it has not been possible to deal with a number of other significant issues
regarding child custody and access, including strategies for dealing with family violence,
“high conflict” cases and inadequate parenting.  These important issues are addressed in
other research projects.

The existing words “custody” and “access” are associated with criminal and property law
concepts.  They have been criticized as inappropriate to describe the relationship of
parents and children following separation and divorce.  The terminology has also been
criticized for encouraging conflict and litigation between parents, with negative
consequences for children affected by separation and divorce.  In assessing whether the
present terminology should be changed, and if so, how it should be changed, it is
important to consider both the importance of and the limitations of terminology as a
factor causing parents to behave in certain ways or to have certain attitudes.

While there are definitely valid concerns with the existing terminology of “custody” and
“access”, there are also significant drawbacks associated with making dramatic changes
to terminology and to the model of post-separation parenting.  These drawbacks include
impacts on other provincial legislation that uses the terminology of custody and access,
confusion over what the new terminology means and uncertainty as to the relative roles
and responsibilities of parents in their children’s lives. The challenge faced by legislators
in British Columbia is to try to address concerns with the existing terminology in the
FRA, without causing equal or greater problems.  Unfortunately, predicting the effect of
legislative reforms is not an easy task.  While the existing terminology does seem
inappropriate and outdated, the experience of other jurisdictions suggests that changing
terminology and the model of post-separation parenting is unlikely to reduce conflict and
litigation among parents.
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A number of other jurisdictions have reformed their family laws in recent years, and
changed the terminology used to describe post-separation parenting.  Four of these
jurisdictions are discussed in Part V of this paper: Washington State, Oregon State, the
United Kingdom and Australia.  While there appears to be support for the reform policies
in each of these jurisdictions, the research findings concerning the new legislation are not
particularly promising.  The available information suggests that legislative reforms giving
both parents significant decision-making authority in relation to their children may be a
two-edged sword.  For some parents the new legislation appears to assist them in
devising more flexible and creative post-separation parenting arrangements.  For other
parents, however, the new legislation appears to create more opportunities for conflict.  In
addition, the focus on ensuring that children have contact with both parents is, in some
cases, overriding the interests of children and of primary residential parents in being
protected from violence.

In deciding whether to change terminology, it is important to consider the fact that there
are positive aspects of the current FRA that should be preserved.  The current model of
post-separation parenting and the BIOC test under the FRA are two aspects of the
legislation that should be preserved.  In their current form, both the BIOC test and the
model of post-separation parenting under the FRA meet the majority of the reform
objectives discussed in Part III of this paper.  The BIOC test ensures that paramount
consideration is given to the best interests of the child in making custody and access
decisions.  The existing model of post-separation parenting allows parents to share
custodial care and decision-making responsibility when there is sufficient co-operation to
make such an arrangement workable, while ensuring that joint decision-making is not
imposed on parents who are unable to co-operate.  In addition, the existing model does
not presume that one model of post-separation parenting is ideal for all children and
families.  The current model is also fairly clear in terms of the relative roles and
responsibilities of parents, another of the objectives identified in Part III.  Both the BIOC
test and the model of post-separation parenting could be improved along the lines
suggested in this report.  However, it would be undesirable to make legislative changes to
terminology that also involved major changes to other aspects of the FRA, such as the
BIOC test, the model of post-separation parenting and the default position under the
legislation.

In deciding which changes to terminology, if any, should be made, it is recommended
that legislators choose among Options One through Three.  Each of these options has
advantages as well as disadvantages that should be considered.  Option One does not
address the concerns with the existing terminology.  On the other hand, Option One has
the advantage of not impacting other provincial legislation or causing legislative
instability or confusion.  Option Two addresses some of the concerns with the existing
terminology (i.e. access and guardianship) and also provides a greater range of post-
separation parenting choices involving more sharing of parental responsibility.  However,
it does not address the most controversial term in the FRA, “custody”, and could cause
some legislative confusion.  Option Three addresses all of the concerns with the existing
terminology (i.e. custody, access and guardianship), but also would have a greater impact
on other provincial legislation and on the existing model of post-separation parenting.  In
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choosing between Options One, Two and Three, the challenge for legislators is to balance
the perceived and real benefits of changing terminology against the problems such
changes could entail.

Options Four and Five are not recommended, as the disadvantages of implementing these
options significantly outweigh the advantages. Option 4 uses the terminology of “shared
parenting” proposed by the Joint Committee.  There is confusion about what  “shared
parenting” means.  While the Joint Committee’s report states that “shared parenting”
does not mean joint physical custody (i.e., an equal time-sharing arrangement), the term
suggests a model of post-separation parenting that is very similar to “joint custody”.   As
well, there seems to be a public perception that “shared parenting” means “joint custody”.
The experience in other jurisdictions shows that perceptions about the meaning of
legislative changes can have a significant influence on how legislation is interpreted by
parents and their advisors regardless of the intended meaning of the legislative
provisions. As to Option Five, it fails to address concerns with the current terminology in
the FRA and at the same time could result in significant confusion and instability in the
family law system in British Columbia.  For these reasons, it is recommended that
Options Four and Five be rejected.

VIII RECOMMENDATIONS

Terminology

•  Choose one of Options One through Three.  The benefits of changing
terminology must be balanced against the potential problems of such changes.

In deciding which changes to terminology, if any, should be made, it is recommended
that legislators choose between Options One, Two and Three.  Each of these options has
advantages as well as disadvantages.  Option One does not address the concerns with the
existing terminology, but nor does it affect the terminology in other provincial legislation
or cause legislative instability.  Option Two addresses some of the concerns with the
existing terminology and also provides a greater range of post-separation parenting
choices involving more sharing of parental responsibility.  However, it does not address
the most controversial term in the FRA, “custody”, and could cause some legislative
confusion.  Option Three addresses all of the concerns with the existing terminology (i.e.
custody, access and guardianship), but would also have a greater impact on other
provincial legislation and would likely cause significant legislative instability and
confusion.  In choosing between Options One, Two and Three, the challenge for
legislators is to balance the perceived and real benefits of changing terminology against
the problems such changes could entail.

•  Reject Options Four and Five

As to Option Four, the terminology of “shared parenting” is not recommended because of
the confusion over its meaning and the public perception that shared parenting means
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joint custody.  It is also recommended that Option Five be rejected.  If the Divorce Act
terminology is changed, the terminology used in the FRA should also be changed to avoid
legislative confusion and inconsistency.

BIOC Test

•  Retain the BIOC test as the paramount consideration where the court is called
upon to make decisions concerning child custody or access.

The BIOC test should be retained as the paramount consideration under the FRA for child
custody and access determinations.  The factors set out in the test should not be weighted.
Directing the court to give more weight to one factor over the others will likely result in
other BIOC factors being given little consideration.  It might, however, be advisable to
add some additional factors to the test, such as protecting children from family violence.
The test should not be too long, however, or it will be unwieldy for the courts to apply.
Nor should the list of factors be exhaustive, since factors not included in the BIOC list
might be relevant to particular children in particular cases.

Model of Post-Separation Parenting

•  Expand the range of post-separation parenting options available to parents

The FRA should be amended with a view to expanding the range of post-separation
parenting options open to parents.  One way of accomplishing this would be to include a
detailed definition of “parental responsibility” in the legislation setting out the various
aspects of parental responsibility.  These aspects of parental responsibility could then be
allocated between the parents by agreement or by court order.  Parental responsibility
could be exercised by one parent alone or by both parents jointly.  Or, certain aspects of
parental responsibility could be exercised jointly while others may be the responsibility
of only one parent.  Such changes would expand the range of post-separation parenting
options available to parents and to the courts, without imposing one model of post-
separation parenting on all parents.

•  Don’t include a presumption of joint decision-making in the FRA

Joint decision-making should not be ordered where parents lack the co-operation and
communication required for such an arrangement to be workable. The sociological
literature on this issue indicates that joint decision-making only works where parents are
able to cooperate and communicate well and often.  In the absence of good cooperation
and communication, joint decision-making provisions will only encourage on-going
conflict between parents.  The academic literature is clear that parental conflict has very
negative effects on children.  Further, joint decision-making provisions may be used by
controlling or abusive non-residential parents as a way to harass the parent with primary
responsibility for the child’s care.
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•  Don’t make joint decision-making the default position under the Family
Relations Act.

The current default position for guardianship set out in s. 27 of the FRA should be
preserved.  The default position of joint decision-making authority adopted in several
jurisdictions is not recommended.  The experience in other jurisdictions indicates that
such a default position creates confusion and conflict between parents, since it is not clear
what joint decision-making involves and how it must be exercised.  In the absence of any
court order or agreement to the contrary, the primary residential parent should also be the
primary decision-maker.

•  Don’t include a general statement of principles unless the relationship between
the statement of principles and BIOC test is clear

If a general preamble or statement of principles is included in the Act, the Act must
indicate how these principles are to be applied and how they interact with other sections
of the Act, in particular the BIOC factors.  Without such direction, the statement of
principles or preamble might be given more weight than the BIOC test in determining
custody and access issues in particular cases.  For example, the experience in Australia
and the UK suggests that the principle of maximum contact is “trumping” the other
factors in the BIOC test.  As a result, the non-custodial parent’s
right to contact appears to be taking precedence over the BIOC factors.
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