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Bill C-22 Falls Short – Very Short
C-22, An Act to amend the Divorce Act, the Family Orders and Agreements Enforcement Assistance Act, the Garnishment, Attachment and Pension Diversion Act and the Judges Act and to amend other Acts in consequence

Bill C-22, long promised by Government and long awaited by the public, fails to address the needs of children and their parents in divorce.  Bill C-22 does not do what the Minister of Justice purports.  It fails to correct the major problems, and in fact, will create a host of additional problems.  Bill C-22 will:

· change and rename two terms, but this vocabulary change will not correct the divorce law regime;

· not change the current substantive policy of presumptive sole maternal custody and control, and makes fathers mere visitors in children’s lives, and does not address the problems of parental alienation; 

· repeal Divorce Act’s section 16(10) which provided for children to have maximum contact time with each parent, both custodial and non-custodial;

· not address the lack of enforcement of custody and access court orders and the resulting parental alienation of children;

· not address the use of false accusations of abuse as a weapon in divorce, and as a strategy in court proceedings to obtain sole custody, and it will even encourage the use of false accusations;

· not address the denial of access of children to grandparents and other extended family members; 

· not correct the problems with the Federal Child Support Guidelines and the child support system, leaving the quantum of child support contingent upon the income of the non-custodial parent without regard to the income of the custodial parent;

· not provide funds to the children and families of divorce as the Minister purports, but instead will provide money to courts, bureaucrats, judges, lawyers, and other professionals in the divorce industry;

· ignore this Government’s commitments, through former Ministers of Justice, to correct the problems facing divorcing families by reforming the law in accord with the Recommendations of the Special Joint Committee of the Senate and Commons on Child Custody and Access;

· ignore public opinion polls, e.g., Compas Poll November 23, 1998 which found that most Canadians, both men and women, strongly support the need of children of divorce for relationships with both parents, both mothers and fathers;

· ignore the public opinion surveys conducted by the Department of Justice itself;

· ignore the overwhelming editorial comment in the media calling for shared parenting and meaningful involvement of both parents, in their children lives.

Bill C-22 is contrary to the commitments of previous Ministers of Justice and the Special Joint Committee ‘s Recommendations.  It is not in “the best interests of the child” but is in the best interests of the divorce industry.  The Special Joint Committee of the Senate and Commons on Child Custody and Access Report recommended shared parenting.  Since that report, the Government has repeatedly promised to correct the Divorce Act.  Statistics Canada reports that about 40, 000 children are the object of new custody and access orders annually. “The best interests of the child” was never intended to be a tool to dispossess children of their parents or parents of their children.  As drafted, Bill C-22 will destroy parent-child relationships, and will add more imbalance to the already unbalanced system, and will cause even more distress to children and families of divorce. 

Members of Parliament must assert the rights of Canadians to a fair and balanced Divorce Act, which treats men and women equally, and which vindicates the need of children for the love and support of both parents, both mothers and fathers, both custodial and non-custodial.

Backgrounder about Bill C-22 and the Divorce Laws

1. Legislative history of the Divorce Act.

· 1968 Canada’s first Divorce Act passed by Parliament.

· 1984 Minister of Justice MacGuigan of Trudeau’s Cabinet introduced a new Divorce Act, Bill C-10.

· Introduced “the best interests of the child,” joint financial obligations of both mothers and fathers to their children, and also the principle of maximum contact of children with both parents.

· C-10 died on the order paper when Parliament dissolved in 1984.

· 1985 Minister of Justice John Crosbie of Mulroney’s Cabinet introduced Bill C-47, An Act respecting Divorce and Corollary Relief , and Bills C-46 and C-48: obligations, and the maximum contact provision, but weakened Minister MacGuigan’s thrust

· revamped and changed Bill C-10, but retained “the best interests of the child”, and the joint financial obligations pushing towards joint and equal parenting;
· Bills C-47, C-46 and C-48 were passed into law in 1986.

2. 1996’s Bill C-41, An Act to amend the Divorce Act and other related Acts as amended by the Senate.

· 1996 Minister of Justice Alan Rock’s Bill C-41 passed House of Commons without amendment.

· C-41 established the Federal Child Support Guidelines, a system of quantums of child support as specified in a set of tables, which these quantums are determined by the income of the non-custodial parent without taking into account the custodial parent’s income.

· Bill C-41 repealed the equality provision from the 1986 Divorce Act that obligated both parents, to support their children according to their means, thereby creating a regime whereby the making of child support payments rested solely on the non-custodial parent.

· Senators, with much public support fought Bill C-41 and amended the Bill to state that the Federal Child Support Guidelines should be based on the principle that both parents owed a duty of financial support to their children.

· The Commons concurred with the Senate’s amendments and C-41 received Royal Assent on February 20, 1997 and came into effect on May 1, 1997.

· To pass Bill C-41 in the Senate, Minister Rock committed to the Senate his support for a joint committee of the Senate and the Commons to study the issues of child custody and access in divorce.  Consequently, the Special Joint Committee on Child Custody and Access was constituted at the end of 1997.  Bill C-41 contained a provision that the Government must review the operation of the Federal Child Support Guidelines and report to Parliament by May 2002, five years later.

3. 1998’s Special Joint Committee of the Senate and Commons on Child Custody and Access Report entitled For the Sake of the Children.

· This committee, composed of members of both Houses of Parliament, held 55 hearings across the country, and heard testimony from over 500 Canadians, and received written submissions from many others. This Special Joint Committee reported to both Houses on December 9 and 10, 1998 it’s comprehensive report entitled For the Sake of the Children. 

· The Committee in its Report made 48 recommendations to Parliament. About the most significant recommendation for shared parenting, Committee member Senator Mabel DeWare on November 16, 1999 speaking to the Throne Speech of October 12, 1999, said, at page 161 Senate Debates:

“The most important recommendation involved changes which recognized both mothers and fathers must continue to have an important role in their children's lives. These recommendations focus on the concept of shared parenting, which involves joint decision-making, with time-sharing and residential arrangements to be worked out between the parents. With shared parenting, both father and mother continue to be active in the care and nurturing of their children.”

· The two cornerstone recommendations of the Special Joint Committee’s Report, both on shared parenting, are Recommendations 5 and 6, being:

“Recommendation 5. This Committee recommends that the terms ‘custody and access’ no longer be used in the Divorce Act and instead that the meaning of both terms be incorporated and received in the new term ‘shared parenting’,  which shall be taken to include all the meanings, rights, obligations, and common-law and statutory interpretations embodied previously in the terms ‘custody and access’.”

“Recommendation 6. This Committee recommends that the Divorce Act be amended to repeal the definition of ‘custody’  and to add a definition of ‘shared parenting’  that reflects the meaning ascribed to that term by this Committee.”

· Another pivotal recommendation of the Special Joint Committee’s Report, Recommendation 18, was on the need to correct the Federal Child Support Guidelines, being in part: 

“Recommendation 18. Whereas the federal government is required by statute to review the Federal Child Support Guidelines within five years of their implementation, this Committee recommends that the Minister of Justice undertake as early as possible a comprehensive review of the Guidelines to reflect gender equality and the child's entitlement to financial support from both parents…”

· The Committee’s Report was highly supported by the public and editorial comment in all media.  Public opinion surveys also expressed national support for the Committee’s perspective and approach to parenting after divorce.  The Compas poll for Southam News published November 23, 1998 during the same time as the Special Joint Committee’s Report, found that:

· 89% of Canadians believe the stress of divorce is more severe now than a generation ago; and that 70% of men and women say that courts do not pay enough attention to the needs of children; 

· 62% of men and women feel the courts pay too little attention to the needs of fathers; and that 80% of Canadians believe that the children of divorce must maintain on-going relationships with their non-custodial parents;

· 65% of Canadians feel it is a priority that the Government should protect rights of the children to relationships with their non-custodial parents, and that no custodial parent should be allowed to bar this access.
· Angus-Reid Group opinion poll May 25, 1998 for the Globe and Mail said:
· 71% of Ontarians believe a women’s child support should be withheld if access is denied; and also that Ontarians are equally split as to whether, or not, jail terms are appropriate for access denial.
4. Minister of Justice Anne McLellan’s May 1999 response to the Special Joint Committee entitled Strategy for Reform.

· In May 1999, Minister of Justice Anne McLellan gave the Government’s response to the Special Joint Committee’s Report For the Sake of the Children.  In her response, Strategy for Reform, under the heading, The Government of Canada’s Response: An Overview, the Minister stated at page 2:

· “The Government of Canada is committed to responding to the issues identified by the Committee Report. The Special Joint Committee Report’s key themes, concerns and recommendations provide a foundation for developing a strategy for reforming the policy and legislative framework that deals with the impact of divorce on Canadian children.”

· The Minister also stated that her strategy would include integrated legislative action on both child custody and access and also the Federal Child Support Guidelines by May 2002, a full 3-1/2 years after the Special Joint Committee’s Report.  By Bill C-41, that date, May 2002 was the statutory review date for the Federal Child Support Guidelines.  The Minister said she would join corrective action on both fronts of divorce for May 2002.  Consequently, the public expected definite action and comprehensive reform on both fronts of divorce together by May 2002.

· The Minister also committed to conduct “ministerial consultations” on child custody and access and divorce. 

5. Minister of Justice’s and the Government’s ongoing commitments to correct the Divorce Act, as stated in Speeches from the Throne.

· In the October 12, 1999 Throne Speech, the Government said, at page 4 Senate Debates, that:

“... it will work to reform family law and strengthen supports provided to families to ensure that, in cases of separation or divorce, the needs and best interests of children come first.”

· The next Throne Speech on January 30, 2001 said, at page 8 Senate Debates, that: 

“The Government will work with its partners on modernizing the laws for child support, custody, and access — to ensure that these work in the best interests of children in cases of family breakdown.”

Following this Throne Speech, the eagerly anticipated date of divorce reform, the public eagerly awaited Justice Minister McLellan’s legislative action by May 2002.  However, in May 2002, a new Minister of Justice, Martin Cauchon, abruptly and singularly without consultation with Parliamentarians, announced a total about face in strategy.   He described the Federal Child Support Guidelines as a solid success needing no correction.  About child custody and access, he stated that he might take no action at all.  He said that no legislative changes to the Divorce Act might be necessary, or forthcoming.

· The September 30, 2002 Throne Speech said, at page 4 Senate debates, that:
“The government … will also reform family law, putting greater emphasis on the best interests of the child; … and ensure that appropriate child and family services are available.”

6. December 2002, Justice Minister Cauchon introduced Bill C-22 in the Commons as it recessed for

     Christmas and did not speak to it, and will only speak when the House resumes January 27, 2003. 

· Bill C-22 is an enormous letdown for Canadians, being not what the Government had committed to do.  It is not what Canadians expected or hoped. Canadians had high expectations for the reform of the divorce law regime based on the Special Joint Committee’s Recommendations.  Bill C-22 is not what Canadians wanted or what Canadians need.  Canadians had high expectations because of Minister McLellan’s and various Parliamentarian’s commitments that the Government would make major corrective action and reform of the Divorce Act.

· The Minister of Justice’s own report, by Earnscliffe Research & Communications dated September 2001, of a quantitative survey using focus groups on the need for change in the divorce law regime found that 65% of responding Canadians believed that significant change is required in the legal system governing child custody and access when parents are divorced. It also found that 62% of all Canadians felt that “mandatory shared equally” parenting was desired.
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